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“Deposits” Covered by FDIC Insurance 


The Federal Deposit Insurance Corporation, on January 
12, 1934, insured the deposits in the Blue Springs State Bank 
of Blue Springs, Missouri, from and after December 15, 1933. 
The Blue Springs State Bank on June 25, 1982, entered into 
contracts with the Bank of Blue Springs and with the Citizens 
State Bank of Blue Springs. By the terms of these contracts 
the Blue Springs State Bank assumed all the liabilities of the 
two banks due the respective depositors and other creditors. 
Subsequently, on June 8, 1935, the Blue Springs State Bank 
was closed. There were then asserted against the FDIC nu- 
merous claims by persons who alleged that they had deposits 
in various amounts in the Blue Springs State Bank which were 
covered by the FDIC insurance. 

In deciding the validity of these claims the court applied 
the following definition of the word “deposit” as used in the 
act creating the FDIC: “The term ‘deposit’? means the un- 
paid balance of money or its equivalent received by a bank in 
the usual course of business and for which it has given or is 
obligated to give credit to a commercial, checking, savings, 
time or thrift account, or which is evidenced by its certificate of 
deposit, and trust funds held by bank whether retained or 
deposited in any department of such bank or deposited in an- 
other bank, together with such other obligation of a bank as 
the board of directors shall find and shall prescribe by its regu- 
lations to be deposit liabilities by general usage.” 12 U.S.C. A. 
§ 264(c) (12). Federal Deposit Insurance Corporation v. 
Records, United States District Court, W. D. Missouri, W. D. 
34 Fed. Supp. 600. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §536. 
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The claims presented in this case are of a varied nature 
and are discussed in detail in the following opinion of the 
court: 


Most of the claims asserted (a few of a different nature will be 
separately discussed) were of the character now described. X offered 
for deposit in one of the “old banks,” let us say, for illustration, 
$1,000. He would hand that amount to the cashier of the bank who 
would enter it in X’s pass book and return the pass book to X. The 
cashier, however, instead of making an appropriate entry in the bank 
ledger and putting the $1,000 he had received in the safe, would put 
it in his own pocket and so embezzle it. This transaction was with 
the “old bank,” before the date when the Blue Springs State Bank 
assumed the liabilities of the “old bank.” X never at any time with- 
drew the amount deposited by him, either from the “old bank” or from 
the Blue Springs State Bank. When the Blue Springs State Bank 
was closed he made claim against FDIC for the amount of his deposit 
of $1,000. 

The only question presented is whether X had a deposit in the 
Blue Springs State Bank which deposit was insured by FDIC. But 
this does not seem to me to be any question at all. Of course X had 
a deposit with the Blue Springs State Bank which was insured by 
FDIC. 

The act creating FDIC defines the word “deposit” as used in that 
act as follows: “The term ‘deposit’? means the unpaid balance of 
money or its equivalent received by a bank in the usual course of busi- 
ness and for which it has given or is obligated to give credit to a com- 
mercial, checking, savings, time or thrift account, or which is evi- 
denced by its certificate of deposit, and trust funds held by such bank 
whether retained or deposited in any department of such bank or 
deposited in another bank, together with such other obligations of a 
bank as the board of directors shall find and shall prescribe by its 
regulations to be deposit liabilities by general usage. . . .” 12 
U.S.C. A. § 264(c) (12). 

While this definition was not written in the act at the time the 
Bank of Blue Springs was insured, it was written in the act long 
before any claims involved in this proceeding were asserted and is 
applicable to those claims. Moreover, the definition was not intended 
to change or modify the law but to express the congressional interpre- 
tation of the meaning of the word “deposit” as it existed in the act 
from the beginning. 

My reasoning for the conclusion that the deposit of X was insured 
is this. 1. X had a deposit in the “old bank” when he handed his 
money to the cashier and received an entry in his pass book. He had 
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then done all that it was possible for him to do. From that moment 
he was a depositor, whether the ledger of the bank evidenced the fact 
or not, whether the officer of the bank embezzled the money or not. 
7 C. J. 687; 9 C. J. S. Banks and Banking, § 271. 2. Certainly if 
FDIC had insured the “old bank” the insurance would have covered 
X’s deposit as well as other deposits. 3. The Blue Springs State Bank 
assumed the liabilities of the “old bank.” When that fact was agreed 
to (in the agreed statement of facts referred to hereinafter), neces- 
sarily it was agreed that the liabilities, when assumed, should be of 
the same nature and character as the liabilities of the “old bank.” 
The deposit liability of the “old bank” to X became then a deposit 
liability of the Blue Springs State Bank to X. The liability of the 
Blue Springs State Bank to any depositor of the “old bank” could 
not possibly be affected by the fact that the liability of the “old bank” 
did not happen to be set up on the ledger of the “old bank.” 4. FDIC 
having insured the deposit liabilities of the Blue Springs State Bank, 
it insured the deposit liability of the Blue Springs State Bank to X. 

Really there has been no contention made by learned counsel for 
FDIC which contravenes what thus far has been said in this memo- 
randum. No case has been cited which holds that such a deposit as 
that of X in the hypothetical situation supposed would not be an 
insured deposit. 

Several of the claims that were asserted were of a different char- 
acter than that which just has been discussed. I refer briefly to those 
claims and to my reason for disallowing them. 

The S. H. Gwinn, Sr., claim for $4,000 and $280 interest (Gwinn 
claim No. 1 for $67.11 is allowed) is bottomed on a letter signed by 
an officer of the “old bank,” who also was an officer of the Blue Springs 
State Bank, as follows: “This is to certify that Samuel H. Gwinn and 
Della M. Gwinn, his wife, have loaned to the Blue Springs State Bank 
$5,000 at 7 per cent interest from September 1, 1932.” 

A credit on this alleged loan in the amount of $1,000 is deducted, 
leaving the $4,000 with which interest is now claimed. There is no 
admission of fact that any such loan ever was made and no proof that 
any such loan ever was made. If there had been proof that the loan 
was made, it certainly would not constitute a “deposit” within the 
meaning of the definition above set out. 

The Georgia Lee Tatum claim for $2,700 (Georgia Lee Tatum 
claim No. 1 for $72.84 is allowed) has no sufficient foundation. The 
agreed statement of facts sets up only that: “Defendant asserts a 
claim for $2,700 which she alleges was left by her in trust with Thom- 
ason (an officer of the old and new bank) with instructions to invest 
the same as his judgment indicated.” 

The J. Burke Powell claim (the claim is now owned by Fidelity 
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& Deposit Company of Maryland) has no sufficient foundation. The 
agreed statement of facts shows that certificates of deposit had been 
issued to one George McDonald. McDonald was a real person, not 
a fictitious person. ‘The certificates of deposit were exhibited to 
McDonald and thereafter demanded by McDonald. McDonald’s 
endorsement was forged on the back of the certificates of deposit and 
the proceeds credited on the books of the bank to the Richard Powell 
account in the bank. So far as Richard Powell was concerned, how- 
ever, the agreed statement of facts shows that this transaction was a 
pure fiction and that Powell was in no true sense a depositor in the 
Bank of Blue Springs. The fictitious deposit to Powell’s credit was 
not insured. 

The N. A. Harris claim (the claim is now owned by the Fidelity 
& Deposit Company of Maryland) has no sufficient foundation. The 
fact that the executor of an estate in his settlement in probate court 
sets up that there is a balance due the estate and that that balance 
is on deposit in a given bank certainly constitutes no proof against 
FDIC that there is or was such a deposit, in the absence of any entry 
either upon the books of the bank or upon some pass book indicating 
such a deposit had been made. 

The Stanley E. Gregg claim (the claim is now owned by the Fidel- 
ity & Deposit Company of Maryland) has no sufficient foundation. 
The suggested basis for the claim, namely, that an officer of the in- 
sured bank, in his individual capacity and not as an officer of the 
bank appropriated certain notes and cash belonging to an estate for 
which he was trustee, certainly cannot make the owner of those notes 
a depositor in the insured bank. 

Another item in the Gregg claim is for $39.68. There is no suf- 
ficient foundation for that claim. In the agreed statement of facts 
it is said that “R. W. McGuire, cashier of the bank (that is, the Blue 
Springs State Bank), certified to this defendant (that is, to Stanley 
E. Gregg) that W. I. Thomason had on deposit the sum of $39.68 
to the credit of Mary C. Bridges.” Certainly that fact constitutes no 
proof against FDIC that $39.68 was on deposit in the Blue Springs 
State Bank to the credit of Mary C. Bridges and, therefore, an in- 
sured deposit. The agreed statement does not attest that there was 
any such deposit but only that McGuire said that Thomason had on 
deposit somewhere the sum of $39.68 to the credit of Mary C. Bridges. 


Conclusions of Law 

1. This court has jurisdiction of this case for that it arises under 

a law of the United States and involves more than $3,000, exclusive 
of interest and costs. The joinder of the several defendants in this 
single proceeding is authorized by Rule 20(a), Rules of Civil Pro- 
cedure, 28 U.S. C. A. following section 723c. 
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2. FDIC insured and is obligated to pay the following deposits 
to the claimants therefor: the C. D. Lowe claim in the amount of 
$2,560; the W. D. Clark claim in the amount of $800; the Charles F. 
Faulconer claim in the amount of $1,029.86; the Phoebe Hill Corn 
claim in the amount of $2,439.83 ; the Mrs. S. M. Johnson claim in the 
amount of $2,400; the Ambrose C. Milton claim in the amount of 
$121.77; the Calvin D. Dillingham claim in the amount of $432.77; 
the A. D. Porter claim in the amount of $447.09; the D. M. Dilling- 
ham claim in the amount of $153.14; the D. M. Dillingham, as execu- 
tor, claim in the amount of $580.77; the Cora Hartsell Smith claim 
in the amount of $2,486.19; the Georgia Lee Tatum claim in the 
amount of $72.84; the Mary C. Bridges claim in the amount of 
$222.78. FDIC is not obligated, except as herein set out, upon any 
of the claims referred to in the petition for a declaratory judgment 
and in the several counter-claims. 

3. The counter-claims of the defendants, in so far as they refer 
to the liabilities of FDIC established in the immediately preceding 
conclusion of law, should prevail. The counter-claims of defendants 
not so established should not prevail. 


ERE 


Failure of Bank Connected with Collection 
Transaction 


A drawer deposited a draft for collection with a Mississippi 
bank, which credited the drawer’s account with the amount of 
the draft, with the right of the drawer to draw against the same. 
The Mississippi bank forwarded the draft for collection to the 
defendant bank in Missouri. Upon learning that the Missis- 
sippi bank became insolvent and was closed for liquidation, the 
defendant bank applied the proceeds of the draft on its indebt- 
edness to it of the Mississippi bank. 

It was held that the title to the draft passed to the Missis- 
sippi bank despite the reservation of the right to charge back 
the amount of the draft to the drawer in case it was not ac- 
cepted by the drawee. Consequently, the drawer was not 
entitled to recover the amount of the draft from the defendant 
bank. This decision was in accordance with the common law 
of Missouri, since the drawer failed to plead any applicable 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §327. 
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statutes of Mississippi, where the transaction occurred. Mis- 
sissippi Cottonseed Products Co. v. First National Bank in 
St. Louis, St. Louis Court of Appeals, Missouri, 142 S. W. 
Rep. (2d) 1106. 

The facts are set forth in greater detail in the following 
paragraphs quoted from the court’s opinion: 


According to the admitted facts, on or prior to December 12, 
1931, the Cudahy Packing Company of Chicago, Illinois, purchased 
from plaintiff, under the trade name of “Sunflower Cotton Oil Com- 
pany,” one tank of crude cottonseed oil, for which it agreed to pay 
$2,462.17, and on said day plaintiff drew its draft therefor, which 
read: “At sight for B/L attached, pay to the order of Bank of In- 
dianola $2,362 and 17 cents.” It was addressed to “Cudahy Packing 
Co., Thru Continental & Commercial Nat’] Bank, Chicago, Il.,” and 
signed “Sunflower Cotton Oil Co.” Plaintiff deposited said draft, 
with bill of lading attached, with the Bank of Indianola at Indianola, 
Mississippi, and received credit as a deposit for the amount of said 
draft. The deposit slip which was delivered to the Bank of Indianola 
recites : 

“Deposited with 
Bank of Indianalo 
Indianola, Mississippi 
For credit of 
Sunflower Cotton Oil Co., 
Indianaola, Miss. 


Drafts: 
Cudahy Packing Co., 
Chicago $2,462.17.” 


On the back of the duplicate deposit slip is this notation: “All 
items not payable in Indianola, received by this Bank for credit or 
collection, are taken at the risk of the owner or depositor. This Bank 
will forward all papers received by it, payable out of city, to collect- 
ing agents or correspondents, but should such collecting agents or 
correspondents convert the proceeds or remit in checks or drafts which 
are thereafter dishonored, the amount of which credit has been given 
will be charged back to the owner or depositor. The depositor also 
consents that items may be sent direct to the drawee for collection. 
This Bank assumes no responsibility for neglect or default of collect- 
ing agents or correspondents of this Bank or for items lost in the 
mails. All Checks and Drafts Are Credited Subject to Payment.” 

For a period of five years or longer, prior to said December 12, 
1931, plaintiff had transacted business with said Bank of Indianola, 
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and had delivered to said Bank of Indianola drafts and other items of 
checks and cash, and plaintiff at various times throughout said period 
had been permitted to overdraw its account at said bank. 

On December 12, 1931, the Bank of Indianola transmitted the 
draft and bill of lading to the defendant, its correspondent bank in 
St. Louis, and defendant bank, on December 14, 1931, gave the Bank 
of Indianola credit therefor, which, according to the agreement be- 
tween defendant and Bank of Indianola, the latter could draw against, 
the defendant reserving however the right to charge back against 
the Bank of Indianola any and all items for which it had been cred- 
ited that were not paid in due course. 

On December 14, 1931, defendant sent the said draft with bill of 
lading attached to its correspondent, Continental & Commercial Na- 
tional Bank in Chicago. On the following day the said Continental 
& Commercial National Bank presented the draft to the Cudahy 
Packing Company who paid it, and on said date the Continental & 
Commercial National Bank credited the account of the defendant with 
the proceeds of said draft but did not notify defendant thereof on 
December 15, 1931. 

Plaintiff did not know of the method of doing business employed 
between the Bank of Indianola and the First National Bank in St. 
Louis, and the First National Bank in St. Louis and the Continental . 
& Commercial National Bank of Chicago, in fact plaintiff did not 
know to whom the Bank of Indianola would transmit said draft and 
did not know through whom it had passed until the morning of De- 
cember 16, 1931. 


The Bank of Indianola transacted its usual and customary bank- 
ing business throughout the business hours of the day of December 
15, 1931, but on December 16, 1931, it ceased to transact business 
and was closed for liquidation. 


H. M. Trice, manager of the local unit of the plaintiff at Indian- 
cla, Mississippi, on the morning of December 16, 1931, learned that 
the Bank of Indianola had closed for liquidation, and upon inquiry 
ascertained that the draft in question had passed through the hands 
of the defendant and had been paid in Chicago on December 15, and 
that the proceeds of said draft had been remitted to or accounted for 
to the defendant on that day, and he notified defendant by telephone 
that plaintiff claimed the proceeds of said draft and directed the First 
National Bank to stop any further transmission of the proceeds. 
Later on that same day defendant notified plaintiff that according to 
its view plaintiff had no claim whatever against the bank; that plain- 
tiff had sold the paper to the Bank of Indianola, and that neither 
the defendant, nor any of the other banks, knew the plaintiff in the 
transaction. After the defendant had been advised that the Bank 
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of Indianola was closed for liquidation it made out a cashier’s check 
to itself for the sum of $5,683.30, the amount then standing on its 
books as a credit to the Bank of Indianola, and charged the same to 
the said account of the Bank of Indianola, which said check was paid 
by said First National Bank, defendant, to itself on December 17, 
1931. 

At the time the Bank of Indianola closed for liquidation it had 
an indebtedness to the defendant for borrowed money amounting to 
$63,500, to which indebtedness defendant applied said cashier’s 
check. The method of issuing a cashier’s check in closing out this 
account was the method generally used by the defendant under cir- 
cumstances where an insolvent bank closed for liquidation had a 
credit with the defendant as its correspondent and at the same time 
an indebtedness to the defendant for borrowed money. 

The agreement as to the facts of the case recites that after the 
closing of said Bank of Indianola, two drafts, one for $235.25, and 
one for $243.25 drawn against A. K. Burrows Company of Memphis, 
Tennessee, payment of which was declined, were charged by the re- 
ceiver of the bank against said accounts on or about January 5, 
1932. ‘That after the closing of said Bank of Indianola, the plaintiff 
recovered $600 through the Canal Bank & Trust Company on three 
drafts which had been drawn on A. T. Allen & Company of Atlanta, 
Georgia, which had been delivered by plaintiff to the Bank of Indian- 
ola before it closed. 

Upon the submission of the case upon the agreed statement of 
facts, the court rendered judgment for plaintiff, and after an unavail- 
ing motion for new trial defendant appealed. 

It is appellant’s contention that the trial court erred in entering 
judgment for plaintiff and against defendant. 

Under the admitted facts it appears that the transaction out of 
which this controversy arose between plaintiff and the Bank of Indi- 
anola, Indianola, Mississippi, was entered into and completed in the 
State of Mississippi. But plaintiff filed its action against defendant 
in Missouri upon a petition which does not plead any statute of the 
state of Mississippi. In the absence of such pleading there is no pre- 
sumption that the statutes of Mississippi, a common law state 
(Searles v. Lum, 81 Mo. App. 607, 611), are the same as Missouri 
law (Sisk v. Chicago, B. & Q. R. Co., Mo. App., 67 S. W. 2d 830), 
for courts of one state do not take judicial notice of the laws of a 
sister state. Fehrenbach Wine & Liquor Co. v. Atchison, T. & S. 
F. R. Co., 182 Mo. App. 1, 167 S. W. 631. 

In this situation, the laws of Mississippi not having been pleaded 
in plaintiff’s petition, we must apply the common law of Missouri in 
determining the issues before us on this appeal. Armor v. Frey, 253 
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Mo. 447, 161 S. W. 829; Houghtaling v. Ball, 19 Mo. 84, 59 Am. 
Dec. 331; Meyer v. McCabe, 73 Mo. 236. 

Under the common law of Missouri, when plaintiff deposited the 
draft in question with the Bank of Indianola, and the bank credited 
plaintiff’s account with the amount of the draft, with the right of 
plaintiff to draw against the same, the title to the draft passed to 
the bank notwithstanding the reservation by it of the right to charge 
back the amount of the draft to plaintiff in case it was not accepted 
by the drawee. National City Bank v. Macon Creamery Co., 329 
Mo. 639, 646, 46 S. W. 2d 127; Farmers’ Exchange Bank v. Farm 
& Home Savings & Loan Ass’n, 332 Mo. 1041, 1049, 61 S. W. 2d 717; 
Cairo National Bank v. Blanton Co., Mo. App., 287 S. W. 839, 841. 

We have carefully considered the argument presented by respond- 
ent to the effect that the decision by the trial court below is in con- 
formity with the rule of law laid down by the courts of last resort of 
Mississippi, under which decisions, upon the facts in the instant case, 
the relationship between the plaintiff and the Bank of Indianola was 
that of principal and agent, and not a purchaser for value of the 
draft and never became the owner thereof. Respondent cites in sup- 
port of its contention, among others, the case of Mississippi Cotton- 
seed Products Co. v. Canal Bank & Trust Co., 172 Miss. 105, 159 
So. 404. 

Section 806, Rev. St. Mo. 1929, Mo. St. Ann. § 806, p. 1057, pro- 
vides that “in every action or proceeding wherein the law of another 
state of the United States of America is pleaded, the courts of this 
state shall take judicial notice of the public statutes and judicial 
decisions of said state.” 

As we have pointed out hereinabove, plaintiff’s petition pleaded 
no statute of the State of Mississippi, nor any judicial decisions of 
the courts of that state. Respondent contends that this omission on 
its part was cured in light of the facts agreed to by counsel for the 
parties to the case, and upon which the case was submitted to the 
court without the intervention of a jury. Respondent points out 
that the agreed statement of facts, among other things, stipulates 
that “plaintiff recovered six hundred dollars ($600) through the 
Canal Bank & Trust Company on three (3) drafts which had been 
drawn on A. T. Allen & Company of Atlanta, Georgia, which had 
been delivered by the plaintiff to the Bank of Indianola before it 
closed for business.” Respondent argues that the “$600” thereby 
referred to as having been recovered by plaintiff was a reference to 
the facts whereon the case of Mississippi Cottonseed Products Co. v. 
Canal Bank & Trust Co., supra, was decided, and that “facts stipu- 
lated are within the pleadings when not objected to, as might here 
have been done. Pleadings may at any time be amended to care for 
facts well proven establishing liability.” And respondent argues that 
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“the decision in the Mississippi Cottonseed Products Co. v. Canal Bank 
& Trust Company, supra, was based thereon, and express reservation 
was made (in the stipulation as to facts) for objection to irrelevant 
and immaterial provisions, and yet herein defendant made no objec- 
tion thereto, treating that statement as relevant and material, thus 
introducing in evidence that which was the law in Mississippi.” 

The point sought to be made is without merit. By no stretch of 
the imagination can the admission that plaintiff had recovered $600 
through the Canal Bank & Trust Company, etc., as quoted above, 
be viewed as a compliance with section 806 of our statutes, which pro- 
vides that courts of this state “shall take judicial notice of the pub- 
lic statutes and judicial decisions” of courts of sister states in actions 
wherein the law of another state is pleaded. 


As our supreme court aptly ruled in Gorman v. St. Louis Mer- 
chants’ Bridge Term. R. Co., 325 Mo. 326, 28 S. W. 2d 1023, 1024, 
“in support of its first assignment, appellant has cited Illinois cases 
as exemplifying the principles of law which it insists are controlling 
with respect thereto; the cause of action having arisen in the state of 
Illinois. ‘The law as so interpreted would be controlling if we were 
cognizant of it. It was never pleaded nor proven, and we cannot take 
judicial notice of it. This last seems an absurd thing to say when 
it is considered that the official reports of the courts of last resort of 
our sister state are lying here before us and that we frequently cite 
cases reported in them as persuasive authority in support of our ewn 
rulings. But, until the Legislature sees fit to fully release us from 
this archaic rule (see Laws 1927, p. 157 [now sec. 806, Rev. St. Mo. 
1929, Mo. St. Ann. § 806, p. 1057]), we are supposed to abide by it. 
Being in ignorance, therefore, of the common law as interpreted by 
courts of Illinois, it not having been pleaded, we must apply it as 
expounded in this state. Rashall v. [St. Louis, I. M. & S.] R. 
[Co.], 249 Mo. 509, 155 S. W. 426; Lyons v. [Metropolitan St.] R. 
[Co.], 253 Mo. 143, 161 S. W. 726, Ann. Cas. 1915 B, 508.” 


This court, in Cairo National Bank of Cairo, Illinois v. Blanton 
Co., Mo. App., 287 S. W. 839, 840, 841, in the course of the opinion, 
said: “It has been repeatedly held that, if a draft is deposited in a 
bank for collection, and, notwithstanding such restrictive indorse- 
ment, such bank immediately places the amount of the draft to the 
credit of the depositor, and the depositor thereupon draws, or is en- 
titled to draw, against the same as cash, or if such draft is forwarded 
to a bank for collection, and advances are made on the draft by the 
second bank to the first, a transfer of title is effected, and the title 
can be passed on.” (Citing numerous cases.) 

The rule in Missouri is stated by the Supreme Court in the case 
of Farmers’ Exchange Bank v. Farm & Home Savings & Loan Ass’n, 
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832 Mo. 1041, 1049, 61 S. W. 2d 717, 720, as follows: “It thus 
appears from these and many other decisions in this state that the 
rule of law has heretofore obtained in this state to the effect that, when 
a customer of a bank indorses for deposit therein a check, draft, or 
like commercial paper, and the bank at once gives the account of such 
depositor credit for the face value with the unrestricted right to draw 
checks against same, then, in the absence of an agreement to the con- 
trary, the title to such check is transferred to the bank of deposit as 
a matter of law, and it becomes the owner of same and not the collec- 
tion agent of the depositor. And, when such are the facts, the fur- 
ther fact that there is an agreement, express or implied, that, if such 
check is not paid, the bank has a right to charge same back against 
the depositor’s account, or that the depositor will make it good, is 
not sufficient to show ‘an agreement to the contrary.’ Nor, as against 
such facts, does a restricted indorsement such as ‘Pay any bank or 
banker’ or ‘For deposit and collection,’ or words of similar import, 
have the effect of showing ‘an agreement to the contrary.’ National 
City Bank v. Macon Creamery Co., supra, which quotes with approval 
from Cairo National Bank v. Blanton Co. (Mo. App.) 287 S. W. 
839, 840.” 

Upon the authorities hereinabove set forth it follows that under 
the pleadings and the agreed statement of facts in the instant case, 
judgment should have been for defendant, and the trial court erred 
in rendering judgment for plaintiff. 

We note that much of the common law on the subject of the pass- 
ing of title to negotiable instruments, when they are deposited with 
a bank, has been changed by the adoption of our Bank Collection 
Code, Chap. 34, Art. 8, secs. 5567 to 5575 Rev. St. Mo. 1929, Mo. 
St. Ann. §§ 5567 to 5575, pp. 7711 to 7715, but as we have pointed 
cut hereinabove, under the pleadings and agreed statement of facts of 
this case, the issues are not to be ruled by the statute law but by the 
common law of Missouri. 

The judgment should be reversed. It is so ordered. 


RARER LRCE 


Trust Taxable as Business Enterprise 


A trust engaged in doing business as a going concern for 
profit or income is taxable as a business enterprise. Revenue 
Act 19382, § 1111, 26 U. S. C. A. § 1696. 

A trust company which was chiefly engaged in lending 
money faced serious embarrassment. In order to meet this situ- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1522. 
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ation arrangements were made whereby a syndicate was formed 
by the stockholders and directors who agreed to pay sums 
subscribed by them to the capital of the syndicate. One pur- 
pose of the syndicate was to advance to the trust company up 
to $510,000 under the terms of a declaration of trust in which 
the trust company guaranteed that the syndicate’s annual prof- 
its would equal six per cent on the face value of outstanding 
syndicate certificates. In exchange for this guaranty the trust 
company was to take all syndicate profits exceeding that sum. 
The subscribers agreed merely to pay to the trustee the sums 
subscribed by them not on demand of the trust company, but 
on call of a majority of the syndicate associates. All advances 
were so made. 

At various times the subscribers paid in to the trustee $417,- 
000 and received certificates of ownership in the syndicate. 
Under directions from the syndicate, the trustee over a period 
of years purchased from the trust company property and notes 
costing $452,073.97 and assumed mortgages aggregating $43,- 
650. The trustee rented and otherwise managed the numerous 
properties acquired by the syndicate, subject in all respects to 
the approval of its executive committee or the specified majority 
of certificate holders. 

The court found that all this constituted something more 
than the mere making of loans by the syndicate subscribers to 
the trust company. It was a regular and continuous course 
of business. The transactions were largely purchases and 
sales, not lendings and the giving of security, in form and in 
substance. Consequently, the syndicate was a business enter- 
prise, and not a mere security device. Hence, it follows that 
the tax was assessed properly on the profit realized from oper- 
ating the syndicate properties. Fidelity-Bankers Trust Com- 
pany v. Helvering, United States Court of Appeals for the 
District of Columbia, 118 Fed. Rep. (2d) 14. 

The following paragraphs are from the court’s opinion: 


Fidelity-Bankers Trust Company (the Trust Company) appeals 
from a decision of the United States Board of Tax Appeals’ holding 
it liable, as trustee for Fidelity Realty Company (the syndicate), to 


i ee 


11938, 37 B. T. A. 142. 





THE BANKING LAW JOURNAL 821 


pay tax on $4,474.06 income for the year 1933. The Commissioner 
of Internal Revenue appeals from the Board’s refusal in the same 
decision to hold the Trust Company liable to pay tax on $10,009.69 
and $13,041.94, alleged to have been income of the syndicate during 
the years 1932 and 1933 respectively. The principal questions to be 
decided are: (1) Whether the syndicate is an association which is 
taxable as a corporation within the meaning of the taxing statute ;? (2) 
whether, if so, money paid to the syndicate by the Trust Company 
pursuant to a guaranty is income taxable to the syndicate. 

The Trust Company is a Tennessee corporation engaged in the 
general banking and trust business at Knoxville, Tennessee. Its 
chief business consists of lending money which is secured by first 
mortgages or trust deeds on real property in or near Knoxville, and 
selling its own interest-bearing bonds secured by these mortgages and 
trust deeds. In 1931, because of maturities on its bonds and a dé- 
cline in its collections of principal and interest on real estate loans, 
the Trust Company faced serious financial embarrassment and prob- 
able receivership proceedings. ‘To meet this situation arrangements 
were made whereby nineteen individuals and a company, substantially 
all of whom were stockholders or directors of the Trust Company, 
formed the syndicate, one purpose of which was to advance to the 
Trust Company up to $510,000 under the terms of a declaration of 
trust executed on October 20, 1931. By one provision the Trust Com- 
pany guaranteed that the syndicate’s annual profits would equal six 
per cent on the face value of outstanding syndicate certificates, and 
in exchange for this guaranty the Trust Company was to take all 
syndicate profits exceeding that sum. Pertinent portions of the 
declaration are set forth in the margin.* 

2Section 1111 of the Revenue Act of, 1932, 47 Stat. 169, 289, 26 U. S. C. A. 
§ 1696. 

3“The parties of the first Part are desirous of organizing a syndicate to be 
known as the Fidelity Realty Company, for the purpose of acquiring, encumber- 
ing, leasing and selling certain real estate and/or other properties belonging 
to and/or to be hereafter acquired by the Fidelity-Bankers Trust Company, 
which company is desirous of disposing of same for cash . . . and/or other 
properties, to be approved in writing by the Fidelity-Bankers Trust Company. 

“The parties of the first part hereby subscribe for and agree to pay either in 
cash, notes, assets or securities, acceptable to the majority of the syndicate 
owners, and approved in writing by Fidelity-Bankers Trust Company, to the 
party of the second part, upon call of a majority of the syndicate owners, as 
needed for the purposes hereinafter expressed, the following amounts [specify- 
ing]. For which the said trustee shall execute and deliver to parties of the 
first part participating certificates of ownership in said syndicate . . . which 
certificates shall be transferable by endorsement and delivery, and a record of 
the ownership of said certificates of ownership is recorded on the records of 
the syndicate. . . . Party of the second part shall, until otherwise instructed 
by the majority of the syndicate owners, ‘keep the records of all minutes of 
the meetings of the syndicate owners. . . . PROVIDED, HOWEVER, that 
no additional parties may become interested in the syndicate except by consent of 


a majority of the syndicate owners. 
“The party of the second part shall purchase, receive, hold, manage, control, 
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The fundamental difference concerns the construction and legal 
effect of the instrument. The taxpayer says it is in substance noth- 
ing more than an arrangement for loans by the individual subscribers 
to the Trust Company and for securing them by provisions amounting 
to no more than a mortgage or deed of trust on the property. Im- 
plicit is the view that the syndicate is a mere name or mode of desig- 
nating the individual subscribers, not an entity, association, corpora- 
tion or business for purposes of the act. The Commissioner takes 
the contrary position, regarding the syndicate as a taxable entity 
distinct from the subscribers and the Trust Company, and as such 
engaged in a separate and distinct business of its own. 

During the fiscal year ending October 31, 1932, operation of the 
syndicate properties resulted in a loss of $2,156.06, but for that end- 
ing October 31, 1933, a profit of $4,474.06 was realized. In those 
years the Trust Company, pursuant to its guaranty, paid $12,165.75 
and $13,041.94, respectively, to the trustee, which enabled it to pay 
the syndicate subscribers their guaranteed six per cent. The Com- 
missioner considered these payments as income to the syndicate and 
therefore deducted the operating loss for 1932 from the guaranty 
payment for that year and assessed taxes against the syndicate on 
the difference and the whole amount paid for 1933. The Board held 
that the guaranty payments were made “under an obligation running 





lease, encumber and/or sell such properties, as heretofore described, as a majority 
of the syndicate owners may, from time to time direct, in writing, and the syn- 
dicate shall have the power, right or authority to sell any or all properties 
belonging to it only upon such terms and at such prices as Fidelity-Bankers 
Trust Company, the guarantor herein, may agree to in writing. PROVIDED, 
HOWEVER, that in the event said Fidelity-Bankers Trust Company shall fail or 
refuse to agree upon the price and/or terms of the sale of any properties the 
syndicate may determine to sell, a majority of the syndicate shall have the right 
to sell same to such persons, firms or corporations as it may desire, and upon 
such terms and conditions, and at such prices as it may determine after giving 
the said Fidelity-Bankers Trust Company the right to purchase same upon the 
same terms and conditions, and at the same price, and upon the failure and/or 
refusal of the said Fidelity-Bankers Trust Company to purchase same within 
ten (10) days after such option or right is given it in writing. 

“The party of the second part shall take title to all properties purchased for 
the benefit of the syndicate owners, in its name as trustee, . . . and ‘ 
the said trustee shall have authority to make sales, conveyances, encumbrances 
and/or leases, of any and all properties acquired by it as trustee for the above 
syndicate, without the necessity of the beneficiaries hereunder joining in the 
execution of any contracts, deeds, sales, leases, mortgages or deeds of trust exe- 
cuted by the trustee. . 

“(Parties of the first part agree that after they have been reimbursed for the 
principal of their investments in the syndicate, together with rents from the 
real estate acquired, or from any other source of income, equal to the rate of 
6 per cent per annum, payable semi-annually, on the principal of their invest- 
ments, all profits realized from the operation of the syndicate shall be conveyed by 
the trustee to Fidelity-Bankers Trust Company, this arrangement being made 
primarily for the benefit of said Fidelity-Bankers Trust Company; and in con- 
sideration of the anticipated profits hereinabove referred to, the Fidelity-Bankers 
Trust Company, in addition to its capacity as trustee hereunder, joins in the 
execution of this agreement upon its own responsibility as a banking and trust 
company, for the purpose of, and does hereby guarantee to the syndicate owners, 
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directly from the Trust Co. to the certificate owners,” and therefore 
were not taxable to the syndicate, although its profits on operating 
the properties for 1933 were held taxable. 

I. Was the syndicate a taxable association? 

We are concerned here with a trust. Taxability as an association 
or corporation no longer turns on technical differences in organiza- 
tional structure* nor on the degree of control given to beneficiaries 
in management of trust affairs.” Simulation by unincorporated or- 
ganizations of corporate forms and approximation of corporate ad- 
vantages by skillful use of trust and contract devices have brought 
legislative classification with technical corporations for taxation and 
other purposes, and like action independently by courts.® But not all 
trusts are taxable as corporations. Under the pertinent statutes only 
those engaged in doing business for profit or income are so taxed. A 





the return of the principal invested by them, with a net rental income thereon 
equivalent to 6 per cent per annum, semi-annually . . . but the said Fidelity- 
Bankers Trust Company shall be reimbursed therefor as soon as accumulated 
funds from income or profits on sales are available for such reimbursement. 

“On or after November 1, 1936, any certificate owner may demand that Fidel- 
ity-Bankers Trust Company, in its aforesaid capacities, shall buy his certificate 
at the then principal thereof, and accrued rentals thereon on a 6 per cent per 
annum basis, payable semi-annually, to which the Fidelity-Bankers Trust Com- 
pany, in its aforesaid capacities, hereby agrees.] At any time Fidelity-Bankers 
Trust Company shall have the right to purchase all of said certificates outstand- 
ing at par and accrued rentals thereon, but shall not have the right to purchase 
less than the entire outstanding certificates without the consent of all of the syndi- 
cate owners. (Brackets supplied, cf. note 25 infra.) 

“PROVIDED that, in no event, shall this trust extend beyond a period of 
twenty-one years from the date of this instrument. 

“Any and all monies belonging to the syndicate arising from the sale of any 
properties, shall be disbursed to the syndicate owners, pro rata, or reinvested, by 
the trustee, as directed in writing by a majority of the syndicate owners, and the 
guarantor, Fidelity-Bankers Trust Company. 

“It is hereby expressly understood and agreed between the parties hereto, and 
all parties dealing with said trustee, that the owners of the syndicate certificates 
hereunder are not and shall not be personally and/or individually liable for any 
obligations incurred by the trustee, whether by note, deed or trust, or other- 
wise, and that only the properties belonging to the syndicate or trust herein 
created shall be liable for such obligations, and that notice to this effect shall be 
stated in every bond, note, contract, or any other written obligation made by the 
trustee hereunder. . . 

“The term, ‘a majority of the syndicate owners’, used throughout this declara- 
tion of trust shall mean, in each instance, a majority of the dollar ownership 
of the principal of the syndicate certificates then outstanding, either in person, 
by proxy, or by legally constituted authority as disclosed by the records of the 
syndicate. ‘ 

“The trustee hereby agrees to charge no compensation for its services here- 
under.” 


4Cf, the definitions of the statute cited supra note 2. 


5 Hecht v. Malley, 1924, 265 U. S. 144, 44 S. Ct. 462, 68 L. Ed. 949; Morrissey 
v. Commissioner, 1935, 296 U. S. 344, 352, 353, 56 S. Ct. 289, 80 L. Ed. 263; Com- 
missioner v. Vandegrift Realty & Investment Co., 9 Cir., 1936, 82 F. 2d 387. 
As to the formerly prevailing view, cf. Crocker v. Malley, 1919, 249 U. S. 223, 
39 S. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601; Treas. Reg. 45, art. 1504; id. 62, 
art. 1504. 


6 Cf. Hemphill v. Orloff, 1928, 277 U. S. 537, 48 S. Ct. 577, 72 L. Ed. 978. 
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trust does not engage in business, for purposes of the tax, if its sole 
or principal object and activities are: (1) preservation of specified 
property ;’ (2) liquidation of a trust estate;* (3) distribution of 
income derived from another source.® Clearly the same rule should 
apply if its function is exclusively to service the security for a loan. 
The ultimate question is whether the trust performs some nonbusiness”” 
function of this sort or operates a business enterprise as a going 
concern, 

But often the conditions of modern business make the distinction 
close. Preservation, liquidation, and securing of loans frequently ap- 
proach the proportions of conducting a business. Years and volumi- 
nous transactions, which often are profitable, may be required. Nor 
is the distinction between making a loan or loans and engaging in 
the business of lending money always simple. The modern corporate 
mortgage or deed of trust, with elaborate provisions for creditors’ 
intervention in management under long-term financing, coupled with 
the issuance of limited participations to shareholders by the corporate 
mortgagor, has blurred the old sharp distinctions between giving 
“security” and “doing business,” “creditor” and “owner,” managing 
entrepreneur and creditors’ committee. 

Accordingly, a particular arrangement may present inconsistent 
and perplexing analogies. The conversion or perversion, as the case 
may be, of the trust from its historic conserving function to entre- 
preneurial purposes has been a perpetual source of such conflicts in 
other matters than taxation.’ Whether therefore a particular ar- 
rangement of this sort creates basically a debtor-creditor relation, 
with incidental provisions for security, or establishes a business enter- 
prise as an independent entity requires something more than impres- 
sionistic answer. Where the technical form of organizational struc- 
ture, the activities actually conducted, and the purpose of the organ- 


7 Myers v. Commissioner, 7 Cir., 1937, 89 F. 2d 86; Cyrus H. McCormick v. 
Commissioner, 1932, 26 B. T. A. 1172. 

8 Blair v. Wilson Syndicate Trust, 5 Cir., 1930, 39 F. 2d 43; Fisk v. United 
States, D. C. Mass. 1932, 60 F. 2d. 665; Helvering v. Washburn, 8 Cir., 1938, 
99 F. 2d 478; ef. Morrissey v. Commissioner, 1935, 296 U. S, 344, 361, 56 S. Ct. 289, 
80 L. Ed. 263. 

9Gardiner v. United States, 1 Cir., 1931, 49 F. 2d 992; Lansdowne Realty 
Trust v. Commissioner, 1 Cir., 1931, 50 F. 2d 56; Tyson v. Commissioner, 7 Cir., 
1931, 54 F. 2d 29; Trust No. B I 35 v. United States, D. C. S. D. Cal. 1938, 
25 F. Supp. 608; Terminal Properties Co. v. Commissioner, 1930, 19 B. T. A. 584; 
Jackson-Wermich Trust v. Commissioner, 1931, 24 B. T. A. 150; cf. Zonne v. 
Minneapolis Syndicate, 1911, 220 U. S. 187, 31 S. Ct. 361, 55 L. Ed. 428; and see 
Hecht v. Malley, 1924, 265 U. S. 144, 161, 44 S. Ct. 462, 68 L. Ed. 949. 

10 That transactions of a business character are necessary incidentally to the 
preservation, liquidation, etc., of the security does not without more convert a 
trust having such primary objectives into a business enterprise. Cf. note 24 infra. 

11 As, for instance, in the contradictory analogies to the law of partnership 
and that of trusts in fixing the individual liabilities of trustees and beneficiaries 
of the business trust. 
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izers, both as expressed in the documents and as carried out con- 
sistently, point to a single basic function, the solution is not difficult. 
It becomes so when these elements or some of them are in conflict. It 
is possible still to draw a corporate mortgage or deed of trust, even 
a complicated one, which will be that and nothing more. But when 
men reach out for legal advantages by technical arrangements which 
confuse not only functions but forms, and are not consistent with 
their real objectives, or if so, those objectives are conflicting, only 
confusion can result for them and, unfortunately, too often for 
the law. 

Formerly the Board and the courts stated that “the crucial test 
must be found in what the trustees actually do, not in the mere exist- 
ence of long unused broad powers.”’? But recent Supreme Court 
decisions have shifted emphasis to simulation of corporate attributes’® 
and the purpose for which the trust is organized as expressed in the 
creative instruments.’* The language quoted concerning the latter 
factor from Helvering v. Coleman-Gilbert Associates’® has brought 


12Gardiner v. United States, 1 Cir., 1931, 49 F. 2d 992, 996; Lansdowne 
Realty Trust v. Commissioner, 1 Cir., 1931, 50 F. 2d 56; Tyson v. Commissioner, 
7 Cir., 1931, 54 F. 2d 29; Terminal Properties Co. v. Commissioner, 1930, 19 
B. T. A. 584; Jackson-Wermich Trust v. Commissioner, 1931, 24 B. T. A. 150; 
Cyrus H. McCormick v. Commissioner, 1932, 26 B. T. A. 1172. 


13 Morrissey v. Commissioner, 1935, 296 U. S. 344, 56 S. Ct. 289, 80 L. Ed. 263, 
enumerating and holding sufficient five points of similarity to a corporation: 
(1) title held by trustees as a continuing body during the life of the trust; (2) 
centralized management by trustees; (3) continuity or “perpetual succession” ; 
(4) transferable shares; (5) limited liability. Some cases seem to require a 
coincidence of all, e. g., Commissioner v. Gerstle, 9 Cir., 1938, 95 F. 2d 587. This 
court has held that limited liability is not an essential characteristic of an asso- 
ciation. Bert v. Helvering, 1937, 67 App. D. C. 340, 92 F. 2d 491; cf. Kilgallon 
v. Commissioner, 7 Cir., 1938, 96 F. 2d 337. And it has been held that the formal 
characteristics are of secondary importance, the important issue being whether the 
trust device is being used by a group of individuals to carry on a business for 
profit. Commissioner v. Vandegrift Realty & Investment Co., 9 Cir., 1936, 82 F. 2d 
387; and see Note (1932) 42 Yale L. J. 270. 

14 Morrissey v. Commissioner, 1935, 296 U. S. 344, 56 S. Ct. 289, 80 L. Ed. 263; 
Swanson v. Commissioner, 1935, 296 U. S. 362, 56 S. Ct. 283, 80 L. Ed. 273; 
Helvering v. Combs, 1935, 296 U. S. 365, 56 S. Ct. 287, 80 L. Ed. 275; Helvering v. 
Coleman-Gilbert Associates, 1935 296 U. S. 369, 56 S. Ct. 285, 80 L. Ed. 278. In 
the latter case the Court said “We agree with the Circuit Court of Appeals that 
weight should be given to the purpose for which the trust was organized, but that 
purpose is found in the agreement of the parties. Not only were they actually 
engaged, as the Board of Tax Appeals determined, in carrying on an extensive 
business for profit, but the terms of the trust instrument authorized a wide range 
of activities in the purchase, improvement and sale of properties in the cities and 
towns of the State. The parties are not at liberty to say that their purpose was 
other or narrower than that which they formally set forth in the instrument under 
which their activies were conducted. Undoubtedly they wished to avoid partition 
of the property of which they had been co-owners, but their purpose as declared 
in their agreement was much broader than that.” 296 U. S. 373, 56 S. Ct. 287, 
80 L. Ed. 278. This holding was followed in Commissioner v. Vandegrift Realty 
& Investment Co., 9 Cir., 1936, 82 F. 2d 387. Cf. Morrissey v. Commissioner, supra, 
296 U. S. at page 361, 56 S. Ct. 289, 80 L. Ed. 263. 


15 Cf. the preceding note. 
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a shift in the policy of the taxing authorities,’® and was the basis of 
the Board’s decision in this case.’’ It is not necessary to assume from 
the recent decisions that the language of the trust instrument as to 
purpose will be conclusive in all cases, or that actual activities or 
unexpressed purposes always will be irrelevant. But when the ex- 
pressed objectives and powers are appropriate to conducting a busi- 
ness enterprise, and all or most of them actually are carried out and 
exercised, the existence of an unexpressed intention not to engage in 
business cannot counteract their effect and amounts to no more than 
a misconception of the nature of the activity or an intention to escape 
taxation. There are circumstances in which the distinction of func- 
tion is so shadowy that the technical arrangements entered into must 
be controlling, and that is true though the parties may not have un- 
derstood them and their consequences fully or had actual intentions 
which were contradictory."* A further statement of the facts is neces- 
sary for application of these principles. 

The motivation for creating the trust was to provide relief for the 
Trust Company. It was on the verge of crashing and carrying down 
with itself other important financial institutions. Normal financial 
arrangements could not be made. No single individual could or would 
supply the amount required. The subscribers were interested as 
shareholders and directors in the Trust Company, some of them heav- 
ily, and some also in other institutions endangered by threat of its 
failure. Not from pure altruism therefore, but because their vital 
interests were at stake, they were ready, willing and able to aid. But 
they were neither ready and willing nor able to do so individually. 
No one offered to lend any sum separately to the distressed concern, 
with or without security. The record shows clearly that individual 
loans were regarded by all as impracticable, undesirable, and insuffi- 
cient for the essential purpose. Joint action was required, and was 
taken. But it was not taken in the usual form of loan and security 
by way of mortgage or deed of trust. The customary legal tech- 
niques for handling loans and security by mere joint adventurers or 
co-lenders also were inadequate. 

The plan evolved was designed admirably to provide a maximum 
of immediate and future relief to the Trust Company and at the same 
time a minimum of risk with a guaranteed return to the rescuers. 
It was embodied in the trust agreement. This was a tri-party con- 


























16 Cf. Treas. Reg. 101, art. 9091-903: “The purpose will not be considered nar- 
rower than that which is formally set forth in the instrument under which the 
activities of the trust are conducted.” 

17 Cf. 1938, 37 B. T. A. 142. 

18 As in the situation when associates do those things which in legal effect con- 
stitute a partnership, though subjectively their intention is not to form one. Cf. 
Merrall v. Dobbins, 1895, 169 Pa. 480, 32 A. 578; Bacon v. Christian, 1916, 184 Ind. 
517, 111 N. E. 628. 
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tract, executed by (1) the subscribers; (2) the Trust Company in its 
private corporate capacity; (3) by it also as trustee for the syndi- 
cate. The agreement created the trust, not along lines customary in 
making loans or securing them, but with all the usual characteristics 
of a business trust. Modifications adapted the mechanism to the 
peculiar objectives of the particular situation. 

The agreement, of itself, created no relation of debtor and credi- 
tor between any subscriber or all of them and the Trust Company. 
The subscribers made no contract to advance any sum to the Trust 
Company. They agreed merely to pay to the trustee the sums set 
opposite their names, not on demand of the Trust Company, whether 
in its private capacity or that of trustee, but on call of a majority 
of the syndicate associates. All advances were so made. When made, 
they did not become automatically the property, legally or in equity, 
of the Trust Company (except in its capacity as trustee for the 
syndicate). To accomplish that, further action by the majority of 
the associates was required. Only when they had approved a further 
end aggregate advance to the Trust Company by the syndicate, and 
taken additional property from it in exchange, whether by way of 
“security” or otherwise, did it receive the funds freed from the limi- 
tations of the trust. The advances by individual members, therefore, 
had none of the characteristics of individual loans, either to the syn- 
dicate or to the Trust Company. ‘They were subscriptions to the 
capital of the syndicate. The entire arrangement for syndicate col- 
lection and disposition of the funds subscribed was inconsistent with 
either individual debtor-creditor relationships with the Trust Com- 
pany or a single one in the nature of a joint adventure. The activity 
was associational, not individualistic. It involved capital, contribu- 
tions to capital and use of capital in dealings with the Trust Com- 
pany, not a single loan or several loans made through an intermediary 
by the contributories.’® 

This in itself is sufficient to dispose of the contention that the syn- 
dicate is not a taxable association, since all of the arrangements for 
“securing” the syndicate’s advances to the Trust Company are col- 
ored in legal character by the nature of the basic transaction, i.e., the 


19 Not only could the Trust Company not have sued on the declaration to com- 
pel any subscriber to advance a penny, but when it had received the money from 
the syndicate, its obligation was to repay the amount to the syndicate, not to the 
individual subscribers. No subscriber could have sued the Trust Company at law 
to collect the amount of his individual contributions which eventually through the 
syndicate found their way into its hands. The capital contributions of partners, 
associates and shareholders do not become “debts” because loans are made to third 
persons by the enterprise from the capital so assembled. That the Trust Company 
“ouaranteed” return of the capital investments (after November 1, 1936, cf. notes 
3 supra, 27 infra) does not negative these differences in, liability, maturities, tech- 
nical obligation and enforceability or, therefore, convert them into separate anid 
individual loans to it. Cf. also note 20 infra. 
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trust does not engage in business, for purposes of the tax, if its sole 
or principal object and activities are: (1) preservation of specified 
property ;' (2) liquidation of a trust estate; (3) distribution of 


income derived from another source.” 


Clearly the same rule should 
apply if its function is exclusively to service the security for a loan. 
‘The ultimate question is whether the trust performs some nonbusiness"” 
function of this sort or operates a business enterprise as a going 
concern, 

But often the conditions of modern business make the distinction 
close. Preservation, liquidation, and securing of loans frequently ap- 
proach the proportions of conducting a business. Years and volumi- 
nous transactions, which often are profitable, may be required. Nor 
is the distinction between making a loan or loans and engaging in 
the business of lending money always simple. The modern corporate 
mortgage or deed of trust, with elaborate provisions for creditors’ 
intervention in management under long-term financing, coupled with 
the issuance of limited participations to shareholders by the corporate 
mortgagor, has blurred the old sharp distinctions between giving 
“security” and “doing business,” “creditor” and “owner,” managing 
entrepreneur and creditors’ committee. 

Accordingly, a particular arrangement may present inconsistent 
and perplexing analogies. The conversion or perversion, as the case 
may be, of the trust from its historic conserving function to entre- 
preneurial purposes has been a perpetual source of such conflicts in 
other matters than taxation." Whether therefore a particular ar- 
rangement of this sort creates basically a debtor-creditor relation, 
with incidental provisions for security, or establishes a business enter- 
prise as an independent entity requires something more than impres- 
sionistic answer. Where the technical form of organizational struc- 
ture, the activities actually conducted, and the purpose of the organ- 


7 Myers v. Commissioner, 7 Cir., 1937, 89 F. 2d 86; Cyrus H. McCormick v. 
Commissioner, 1932, 26 B. T. A. 1172. 

8 Blair v. Wilson Syndicate Trust, 5 Cir., 1930, 39 F. 2d 43; Fisk v. United 
States, D. C. Mass. 1932, 60 F. 2d. 665; Helvering v. Washburn, 8 Cir., 1938, 


99 F, 2d 478; ef. Morrissey v. Commissioner, 1935, 296 U. S. 344, 361, 56 S. Ct. 289, 
80 L. Ed. 263. 


9Gardiner v. United States, 1 Cir., 1931, 49 F. 2d 992; Lansdowne Realty 
Trust v. Commissioner, 1 Cir., 1931, 50 F. 2d 56; Tyson v. Commissioner, 7 Cir., 
1931, 54 F. 2d 29; Trust No. B I 35 v. United States, D. C. S. D. Cal. 1938, 
25 F. Supp. 608; Terminal Properties Co. v. Commissioner, 1930, 19 B. T. A. 584; 
Jackson-Wermich Trust v. Commissioner, 1931, 24 B. T. A. 150; cf. Zonne v. 
Minneapolis Syndicate, 1911, 220 U. S. 187, 31 S. Ct. 361, 55 L. Ed. 428; and see 
Hecht v. Malley, 1924, 265 U. S. 144, 161, 44 S. Ct. 462, 68 L. Ed. 949. 


10 That transactions of a business character are necessary incidentally to the 
preservation, liquidation, etc., of the security does not without more convert a 
trust having such primary objectives into a business enterprise. Cf. note 24 infra. 

11 As, for instance, in the contradictory analogies to the law of partnership 
and that of trusts in fixing the individual liabilities of trustees and beneficiaries 
of the business trust. 
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izers, both as expressed in the documents and as carried out con 
sistently, point to a single basic function, the solution is not difficult. 
It becomes so when these clements or some of them are in conflict. It 
is possible still to draw a corporate mortgage or deed of trust, even 
a complicated one, which will be that and nothing more. But when 
men reach out for legal advantages by technical arrangements which 
confuse not only functions but forms, and are not consistent with 
their real objectives, or if so, those objectives are conflicting, only 
confusion can result for them and, unfortunately, too often for 
the law. 

Formerly the Board and the courts stated that “the crucial test 
must be found in what the trustees actually do, not in the mere exist- 
ence of long unused broad powers.”'* But recent Supreme Court 
decisions have shifted emphasis to simulation of corporate attributes" 
and the purpose for which the trust is organized as expressed in the 
creative instruments.’* ‘The language quoted concerning the latter 
factor from Helvering v. Coleman-Gilbert Associates’ has brought 





12 Gardiner v. United States, 1 Cir. 1931, 49 F. 2d 992, 996; Lansdowne 
Realty Trust v. Commissioner, 1 Cir., 1931, 50 F, 2d 56; Tyson v. Commissioner, 
7 Cir. 1931, 54 F. 2d 29; Terminal Properties Co. vy. Commissioner, 1930, 19 
B. T. A. 584; Jackson-Wermich Trust v. Commissioner, 1931, 24 B. T. A. 150; 
Cyrus H. McCormick v. Commissioner, 1932, 26 B. T. A. 1172. 


13 Morrissey v. Commissioner, 1935, 296 U. S. 344, 56 S, Ct. 289, 80 L. Ed. 263, 
enumerating and holding sufficient five points of similarity to a corporation: 
(1) title held by trustees as a continuing body during the life of the trust; (2) 
centralized management by trustees; (3) continuity or “perpetual succession” ; 
(4) transferable shares; (5) limited liability. Some cases seem to require a 
coincidence of all, e. g., Commissioner v. Gerstle, 9 Cir., 1938, 95 F. 2d 587. This 
court has held that limited liability is not an essential characteristic of an asso- 
ciation. Bert v. Helvering, 1937, 67 App. D. C. 340, 92 F. 2d 491; cf. Kilgallon 
v. Commissioner, 7 Cir., 1938, 96 F. 2d 337. And it has been held that the formal 
characteristics are of secondary importance, the important issue being whether the 
trust device is being used by a group of individuals to carry on a business for 
profit. Commissioner v. Vandegrift Realty & Investment Co., 9 Cir., 1936, 82 F. 2d 
387; and see Note (1932) 42 Yale L. J. 270. 

14 Morrissey v. Commissioner, 1935, 296 U. S. 344, 56 S. Ct. 289, 80 L. Ed. 263; 
Swanson v. Commissioner, 1935, 296 U. S. 362, 56 S. Ct. 283, 80 L. Ed. 273; 
Helvering v. Combs, 1935, 296 U. S. 365, 56 S. Ct. 287, 80 L. Ed. 275; Helvering v. 
Coleman-Gilbert Associates, 1935 296 U. S. 369, 56 S. Ct. 285, 80 L. Ed. 278. In 
the latter case the Court said “We agree with the Circuit Court of Appeals that 
weight should be given to the purpose for which the trust was organized, but that 
purpose is found in the agreement of the parties. Not only were they actually 
engaged, as the Board of Tax Appeals determined, in carrying on an extensive 
business for profit, but the terms of the trust instrument authorized a wide range 
of activities in the purchase, improvement and sale of properties in the cities and 
towns of the State. The parties are not at liberty to say that their purpose was 
other or narrower than that which they formally set forth in the instrument under 
which their activies were conducted. Undoubtedly they wished to avoid partition 
of the property of which they had been co-owners, but their purpose as declared 
in their agreement was much broader than that.” 296 U. S. 373, 56 S. Ct. 287, 
80 L. Ed. 278. This holding was followed in Commissioner v. Vandegrift Realty 
& Investment Co., 9 Cir., 1936, 82 F. 2d 387. Cf. Morrissey v. Commissioner, supra, 
296 U. S. at page 361, 56 S. Ct. 289, 80 L. Ed. 263. 


15 Cf. the preceding note. 
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a shift in the policy of the taxing authorities,’® and was the basis of 
the Board’s decision in this case.’’ It is not necessary to assume from 
the recent decisions that the language of the trust instrument as to 
purpose will be conclusive in all cases, or that actual activities or 
unexpressed purposes always will be irrelevant. But when the ex- 
pressed objectives and powers are appropriate to conducting a busi- 
ness enterprise, and all or most of them actually are carried out and 
exercised, the existence of an unexpressed intention not to engage in 
business cannot counteract their effect and amounts to no more than 
a misconception of the nature of the activity or an intention to escape 
taxation. There are circumstances in which the distinction of func- 
tion is so shadowy that the technical arrangements entered into must 
be controlling, and that is true though the parties may not have un- 
derstood them and their consequences fully or had actual intentions 
which were contradictory.’® A further statement of the facts is neces- 
sary for application of these principles. 

The motivation for creating the trust was to provide relief for the 
Trust Company. It was on the verge of crashing and carrying down 
with itself other important financial institutions. Normal financial 
arrangements could not be made. No single individual could or would 
supply the amount required. The subscribers were interested as 
shareholders and directors in the Trust Company, some of them heav- 
ily, and some also in other institutions endangered by threat of its 
failure. Not from pure altruism therefore, but because their vital 
interests were at stake, they were ready, willing and able to aid. But 
they were neither ready and willing nor able to do so individually. 
No one offered to lend any sum separately to the distressed concern, 
with or without security. The record shows clearly that individual 
loans were regarded by all as impracticable, undesirable, and insuffi- 
cient for the essential purpose. Joint action was required, and was 
taken. But it was not taken in the usual form of loan and security 
by way of mortgage or deed of trust. The customary legal tech- 
niques for handling loans and security by mere joint adventurers or 
co-lenders also were inadequate. 

The plan evolved was designed admirably to provide a maximum 
of immediate and future relief to the Trust Company and at the same 
time a minimum of risk with a guaranteed return to the rescuers. 
It was embodied in the trust agreement. This was a tri-party con- 


16 Cf. Treas. Reg. 101, art. 901-903: “The purpose will not be considered nar- 
rower than that which is formally set forth in the instrument under which the 
activities of the trust are conducted.” 

17 Cf, 1938, 37 B. T. A. 142. 

18 As in the situation when associates do those things which in legal effect con- 
stitute a partnership, though subjectively their intention is not to form one. Cf. 
Merrall v. Dobbins, 1895, 169 Pa. 480, 32 A. 578; Bacon v. Christian, 1916, 184 Ind. 
517, 111 N. E. 628. 
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tract, executed by (1) the subscribers; (2) the Trust Company in its 
private corporate capacity; (3) by it also as trustee for the syndi- 
cate. The agreement created the trust, not along lines customary in 
making loans or securing them, but with all the usual characteristics 
of a business trust. Modifications adapted the mechanism to the 
peculiar objectives of the particular situation. 

The agreement, of itself, created no relation of debtor and credi- 
tor between any subscriber or all of them and the Trust Company. 
The subscribers made no contract to advance amy sum to the Trust 
Company. They agreed merely to pay to the trustee the sums set 
opposite their names, not on demand of the Trust Company, whether 
in its private capacity or that of trustee, but on call of a majority 
of the syndicate associates. All advances were so made. When made, 
they did not become automatically the property, legally or in equity, 
of the Trust Company (except in its capacity as trustee for the 
syndicate). To accomplish that, further action by the majority of 
the associates was required. Only when they had approved a further 
and aggregate advance to the Trust Company by the syndicate, and 
taken additional property from it in exchange, whether by way of 
“security” or otherwise, did it receive the funds freed from the limi- 
tations of the trust. The advances by individual members, therefore, 
had none of the characteristics of individual loans, either to the syn- 
dicate or to the Trust Company. ‘They were subscriptions to the 
capital of the syndicate. The entire arrangement for syndicate col- 
lection and disposition of the funds subscribed was inconsistent with 
either individual debtor-creditor relationships with the Trust Com- 
pany or a single one in the nature of a joint adventure. The activity 
was associational, not individualistic. It involved capital, contribu- 
tions to capital and use of capital in dealings with the Trust Com- 
pany, not a single loan or several loans made through an intermediary 
by the contributories.’® 

This in itself is sufficient to dispose of the contention that the syn- 
dicate is not a taxable association, since all of the arrangements for 
“securing” the syndicate’s advances to the Trust Company are col- 
ored in legal character by the nature of the basic transaction, i.e., the 


19 Not only could the Trust Company not have sued on the declaration to com- 
pel any subscriber to advance a penny, but when it had received the money from 
the syndicate, its obligation was to repay the amount to the syndicate, not to the 
individual subscribers. No subscriber could have sued the Trust Company at law 
to collect the amount of his individual contributions which eventually through the 
syndicate found their way into its hands. The capital contributions of partners, 
associates and shareholders do not become “debts” because loans are made to third 
persons by the enterprise from the capital so assembled. That the Trust Company 
“guaranteed” return of the capital investments (after November 1, 1936, cf. notes 
3 supra, 27 infra) does not negative these differences in liability, maturities, tech- 
nical obligation and enforceability or, therefore, convert them into separate and 
individual loans to it. Cf. also note 20 infra. 
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assembly of capital by individual contributions, and use in transac- 
tions of a business character with third persons. The peculiar fact 
here that the syndicate was organized to do business with a single 
customer does not convert that business into loans from its members 
to its customer. That would be true even if it could be admitted that 
the business between the syndicate and the customer consisted only 
of loans and not of purchases and sales or resales.” 

But the basic conclusion is supported also by the general scheme, 
both ‘in its corporate characteristics of structural organization and 
in the doing of business, as well in actual operations as in formal 
provisions of the agreement. The latter disclose all of the corporate 
attributes which business trusts commonly simulate, including provi- 
sions for continuity of the enterprise regardless of changes in indi- 
vidual constituency, centralized management, limitations of individual 
liability, transferability of shares and declaration of broad business 
objectives." These more than comply with the requirements of 
Morrissey v. Commissioner, supra note 5. The prescribed corporate 
mores were carried out in actual operations by meetings of the sub- 
scribers, election of an executive committee of five, numerous meetings 
by it, the keeping of formal syndicate minutes, the formal adoption 
of resolutions by the associates and the executive committee, etc. At 
various times, on calls of the executive committee, the subscribers 
paid in to the trustee $417,000 and received certificates of ownership 
in the syndicate. Under directions from the syndicate, the trustee 
over a period of years purchased from the Trust Company property 
and notes costing $452,073.97 and assumed mortgages aggregating 
$43,650. The conveyances, in absolute form, were made to the “Fi- 


20 Were “the business” merely that of lending money to the Trust Company, 
the loans made to it by the syndicate were different in amounts and maturities 
from the contributions made by the subscribers to the syndicate. There was no 
effort by the trustee or the managing majority of the associates to correlate the 
“loans” made to the Trust Company and the contributions made to the syndicate 
by the subscribers or to specify that they should result in separate obligations to 
each subscriber enforceable by him directly in a suit against the Trust Company. 
Cf. note 19 supra. 


21 The contract stated frankly the “subscribers’” desire to organize a “syn- 
dicate”; gave it a business name; prescribed broad powers for the. trustee, acting 
with approval of a majority of syndicate owners, including purchase and sale of 
realty and other property, leasing it, collecting rents, in fact all the powers essen- 
tial to a corporation or partnership engaged in a general business of dealing in 
real and personal property; obligated the subscribers to pay their subscriptions to 
the trustee on call of a majority of themselves; provided for issuance of “certifi- 
cates of ownership”; made them transferable; contained provisions designed to 
negative individual liability of the trustee and certificate owners; fixed a term of 
twenty-one years for existence of the trust; negatived necessity for joinder of the 
beneficiaries in conveyances by the trustee; and bound the trustee so that it could 
take no action without approval of the majority of the associates, a power which 
they in fact delegated formally to an executive committee of five. The control 
prescribed for and exercised by the associates or their authorized representatives 
was more than sufficient, it may be noted, to satisfy the formerly prevailing “con- 
trol” test of Crocker v. Malley, supra note 5. 
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delity-Bankers Trust Company, Trustee for the Fidelity Realty Com- 
pany,” and were recorded. In 1932, the syndicate borrowed $41,700 
from the Trust Company, giving security in its own name, and guar- 
anteed payment of $32,500 borrowed by the Trust Company from 
the Reconstruction Finance Corporation, receiving security from the 
Trust Company. The trustee rented and otherwise managed the nu- 
merous properties acquired by the syndicate, subject in all respects to 
the approval of its executive committee or the specified majority of 
certificate holders. All this constituted something more than the mere 
making of loans by the syndicate subscribers to the Trust Company. 
It was a regular and continuous course of business. The transactions 
were largely purchases and sales, not lendings and the giving of secu- 
rity, in form and in substance. If they had been the latter, they 
would have constituted a business of lending money, not the mere 
making of occasional loans. The syndicate was a business enterprise, 
not a mere security device. Its business was distinct in function, form 
and legal arrangement from that of the Trust Company. Had it not 
been so, the syndicate would not have been formed. It was likewise 
separate from the private affairs of syndicate members. They made 
it so intentionally and advisedly—for purposes of securing themselves 
in investment and return, if not for those of paying taxes. Separa- 
tion of entities often is merely formal, but here it was both formal 
and substantial, in constituency, in objectives, in control, in liabili- 
ties, in property and, we think, therefore, in subjection to taxation. 


This conclusion is not overcome by the peculiar modifications in- 
troduced into the trust agreement to fit it to the particular situation. 
These included, among others, provisions limiting syndicate purchases 
to property acquired from the Trust Company or approved by it; 
requiring its approval of the consideration to be given for them 
(which would be necessary in any event); giving it a first option to 
repurchase properties acquired by the syndicate on terms offered by 
others and the right to purchase all (‘but not less) of the outstanding 
syndicate certificates “at par and accrued rentals”; and the unusual 
guaranty by the Trust Company of a six per cent return to the sub- 
scribers, in exchange for which it was given the right to take all syn- 
dicate profits exceeding that amount, which was, to say the least, of 
highly doubtful value. It is of course unusual for a business enter- 
prise to limit its business so largely to a single customer; to contract 
its profits in excess of a specified figure away from its owners to an- 
other; to receive a guaranty that they will amount to that figure; and 
to give its single customer so large a voice in its management. From 
this, it is contended strenuously that the whole arrangement was one 
for loans with security, that the “profits” were “interest,” the deeds 
were mortgages, the “certificates of ownership” were evidences of 
debt, and the syndicate a legal nonentity. But labels are not so 





















































830 





THE BANKING LAW JOURNAL 


potent, especially when devised after the fact to contradict the con- 
sistently contrary terms of the instrument and its clearly stated pur- 
poses and functions. It is true that these modifying provisions cre- 
ate relations of great intimacy and interdependence between the syn- 
dicate and the Trust Company. But they are not those of identity 
nor is the intimacy nearly so great as exists commonly between hold- 
ing corporations and their subsidiaries, which admittedly are sepa- 
rate taxable entities.” The modifying features cannot be given the 
effect of obliterating the fundamental structural organization and 
function without doing violence to the instrument of creation, expertly 
drawn and executed by men of great business experience and capacity, 
and to their expressed intentions carried out in their conduct. Had 
this suit been one by a creditor of the Trust Company seeking to 
attach or levy upon syndicate property or by their individual credi- 
tors attempting to secure like relief, or by syndicate creditors attempt- 
ing to reach their individual property, they would have been the first 
to assert the syndicate’s independence both of the Trust Company and 
of themselves. The basic fallacy is in the assumption that because 
the Trust Company ultimately was relieved from its distress by the 
formation and operations of the syndicate, those operations became 
no more than loans to it by the syndicate subscribers. ‘This confuses 
motivation with method and ignores the partial character of the moti- 
vation. Six per cent profit secured as this was by transfers of spe- 
cific property, whether absolute or by way of mortgage, and the gen- 
eral credit of the Trust Company as well, also had its motivating part 
and, in such times, one that cannot be ignored. That the syndicate 
and its members were willing to limit the profits distributed to them 
in order to be sure of getting them does not convert them into “in- 
terest.” Limited stock participations are now too common to permit 
such a conclusion.“* The syndicate was a taxable entity within the 






22 There was here no identity of individual constituency, of management, of 
liabilities, or of capital or property. The syndicate associates were a selected and 
restricted group of the Trust Company’s shareholders and directors. It does not 
appear that they were identical with the members of its Board of Directors. Their 
respective share and syndicate participations were not identical or proportionate. 
The syndicate could do nothing without the approval of a majority of its members 
(or the executive committee). The Trust Company could veto much of its action, 
not all, but could require nothing. Separateness so substantial precludes any notion 
of identity and cannot be demolished by the qualifying provisions. 

23 The activity, not the amount of the return or its limited or unlimited char- 
acter, indicates the nature of the enterprise and determines taxability. Commis- 
sioner v. Highlands Evanston-Lincolnwood Subdivision, 7 Cir., 1937, 88 F. 2d 355, 
relying on the cases in Morrissey v. Commissioner, 296 U. S. 344, 56 S. Ct. 289, 
80 L. Ed. 263, ff. Cf. Wellston Hills Syndicate Fund v. Commissioner, 8 Cir., 1939, 
101 F. 2d 924, where provision was made for a six per cent return, but the profits 
were not necessarily limited to that amount. Cases holding purported preferred 
stock dividends to be in reality “interest” are not in point. Cf. Arthur R. Jones 
Syndicate v. Commissioner, 7 Cir., 1927, 23 F. 2d 833; Wiggin Terminals, Inc. v. 
United States, 1 Cir., 1929, 36 F. 2d 893; Commissioner v. Proctor Shop, Inc., 9 Cir., 
1936, 82 F. 2d 792. Mere misnomer of a relation actually intended and which 
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statute’s meaning.** It follows that the tax was assessed properly on 
the profit realized in 1933 from operating the syndicate properties. 


II. We think the Board correctly held that the guaranty runs 
directly to the certificate holders, not to the syndicate as such. It is 
part of the entire provision relating to profits> and its meaning must 
be determined from that provision as a whole. The language is sus- 
ceptible of several interpretations regarding the obligee intended.”® 
But the argument has been limited to the two views here presented. 








Several factors may be said to support the view that the guaranty 
was intended to run to the syndicate. It was part and parcel of the 
syndicate’s agreement with the Trust Company. It was given ex- 
pressly in consideration of the syndicate’s promise to pay to the cor- 
poration all profits exceeding the certificate holders’ guaranteed six 
per cent, and to reimburse the Trust Company for the guaranty pay- 
ments if and when accumulated profits should be available for such a 
purpose. The phrase “in its aforesaid capacities” used in the provi- 
sion obligating the Trust Company to purchase the certificates on or 
after November 1, 1936,°7 implies that the Trust Company was a 
party to the guaranty both in its private capacity and as trustee. 

















amounts to nothing more than that of debtor and creditor does not destroy the rela- 
tion or convert it into some other. But the rule does not apply when the language 
used, the conduct of the parties and the relation actually intended as so indicated is 
not that of debtor and creditor. Fidelity Savings & Loan Association v. Burnet, 
1933, 62 App. D. C. 131, 65 F. 2d 477. 

24 Whether the test of taxability is to be found within the terms of the trust 
instrument or there and in the activities actually carried out. Cf. Title Insurance 
& Trust Co. v. Commissioner, 9 Cir., 1938, 100 F. 2d 482, 485, 486; Kilgallon v. 
Commissioner, 7 Cir., 1938, 96 F. 2d 337; Jackson v. United States, D. S. C. D. Cal. 
1938, 25 F. Supp. 613; Willis v. Commissioner, 9 Cir., 1932, 58 F. 2d 121, 122. There 
are recent cases which appear to go outside the instrument to find a purpose less 
broad than it states and hold that the business activities carried on are only inci- 
dental to that purpose. Cf. Myers v. Commissioner, 7 Cir., 1937, 89 F. 2d 86; Trust 
No. B. I. 35 v. United States, D. C. S. D. Cal. 1938, 25 F. Supp. 608; Helvering v. 
Washburn, 8 Cir., 1938, 99 F. 2d 478. We need not determine whether these deci- 
sions represent the presently prevailing law or are consistent with other decisions 
of the same courts. Cf. Commissioner v. Highlands Evanston-Lincolnwood Sub- 
division, 7 Cir., 1937, 88 F. 2d 355; Jackson v. United States, D. C. S. D. Cal 1938, 
25 F. Supp. 613; Wellston Hills Syndicate Fund v. Commissioner, 8 Cir., 1939, 
101 F. 2d 924, and notes 10, 14, 16 supra. 


25 See the bracketed portions of the trust instrument, note 3 supra. 


26 Namely: (1) only the syndicate subscribers; (2) only the syndicate as an 
entity; (3) both the syndicate and its members individually; (4) to the subscribers 
only, but running from both the corporation and the trustee, i.e., the syndicate (cf. 
text circa note 27 infra); (5) as in (4), but with the corporation’s guaranty run- 
ning both to the syndicate and to the subscribers. Only the first and second are 
urged and, therefore, considered here. 


27 See the last sentence of the bracketed language, note 3 supra. It is possible 
to construe the provision for repurchase of certificates as entirely independent of 
the guaranty, or as in fact part of it, prescribing both the time and the manner 
of its enforcement. If independent, its terms cannot affect the construction of the 
guaranty clause. If dependent and inconsistent, the subsidiary provision should 
give way to the primary! one to the extent of the inconsistency. 
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The method used for payment was by crediting the aggregate amounts 
due under the guaranty to the trustee’s account with the Trust Com- 


pany and disbursements to individual certificate holders from that 
account. 


But that view makes the trustee both guarantor and obligee of the 
guaranty.** The mode adopted for payment was consistent with mere 
convenience in disbursement and bookkeeping under an obligation 
running directly to the syndicate members. The subscribers also were 
parties to the agreement and gave up their rights to profits exceed- 
ing six per cent in exchange for the guaranty of that amount. We 
do not believe they intended the payments to go into the general assets 
of the trust, thereby become subject to payment of expenses and other 
obligations, and perhaps never become available to them. Further, 
the guaranty expressly includes return of both principal and income. 
The guaranty of principal can have no pertinence to transactions be- 
tween the syndicate and the Trust Company. It can relate reason- 
ably only to the capital contributions made to the syndicate by its 
members. We think the same obligee was intended for both guaran- 
ties. Except for the phrase “in its aforesaid capacities,” the entire 
provision is consistent with an intention to make the guaranty run 
only and directly to the certificate holders, not circuitously through 
the entity with the consequence that the payments might never reach 
the members. The language of the guaranty clause, “in addition to 
its capacity as trustee,” etc., means not that the corporation executed 
two guaranties, one to the syndicate and another to the individual 
subscribers, but that in addition to the obligations assumed under the 
entire instrument as trustee, it also obligated its private and general 
corporate credit by a separate and independent guaranty to the in- 
dividuals. The situation bears some analogy to the guaranty by a 
holding corporation of specified limited dividends upon shares of its 
subsidiary. That the shareholder receives under the guaranty exactly 
what he would have received had the subsidiary earned profits which 
it did not earn does not make the guaranty payments income of the 
subsidiary. The Board rightly applied the principle of New England 
Power Co. v. Commissioner, 19382, 25 B. T. A. 195. 

The decision of the Board is affirmed on both appeals. 


Affirmed. 


28 Except for the fact that the argument has been limited as stated in note 26 
supra, there would be no essential inconsistency in the trustee’s occupancy of such 
a dual situation. It could not, of course, be both guarantor and obligee of the same 
obligation, if it were limited to two parties. But there is nothing which would 
prevent an obligee from receiving a guaranty made to it and others, and in turn 
guaranteeing to its co-obligees that the guarantor would perform the primary obli- 
gation to all. But such a construction, though justified by some of the language, 
has been eliminated here. 
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Modification of “Hallock Decision” 


A modification of the results of the “Hallock decision” has 
been provided by amendments to Article 15 and 17 of Regula- 
tions 80 by the Treasury Department. In substance these 
amendments provide that transfers involving possibilities of 
reverter are to be governed by the rule established in the St. 
Louis Union Trust cases, where the transfer was made between 
November 11, 1935 (the date on which these decisions were 
rendered), and January 29, 1940 (the date of the Hallock 
decision). ‘This provision, however, is applicable only in the 
event that “such transfer shall have been finally treated for all 
gift tax purposes, both as to the calendar year of such transfer 
and subsequent calendar years, as a gift in the amount meas- 
ured by the value of the property undiminished by reason of a 
provision in the instrument of transfer by which the property, 
in whole or in part, is to revert to the decedent should he survive 
the donee or another person, or the reverting thereof is condi- 
tioned upon some other contingency terminable by decedent’s 
death.” (The “Hallock Decision” was reported in the June 
issue of THE BANKING Law JouRNAL, page 378.) 








BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
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TIME WITHIN WHICH NOTICE OF FORGERY 
SHOULD BE GIVEN TO BANK 


McCormick v. Rapid City National Bank, Supreme Court of South 
Dakota, 293 N. W. Rep. 819 






A state statute provided that ‘‘no bank shall be liable to a de- 
positor for the payment by it of a forged or raised check unless 
within three months after the return to the depositor of such check, 
such depositor shall notify the bank that the check so paid was forged 
or raised.’’ It was held that the statute was not intended to relieve 
the depositor from all duty to act for the three-month period, but 
was intended to fix a maximum time within which notice of forgery 
could be given to the bank and to leave the common law duty of the 
depositor otherwise unimpaired. Consequently, the depositor was 
still under the duty to examine within a reasonable time the periodi- 
eal statement of account and cancelled checks delivered to him by 
his bank and promptly notify the bank of forgeries. 





Appeal from Circuit Court, Pennington County; A. R. Denu, Judge. 
Action by J. E. MeCormick against the Rapid City National Bank, 
to recover sums paid by the defendant on checks on which plaintiff’s 
name as drawer was forged, which checks were charged to plaintiff’s 
deposit account. From a judgment for the defendant, plaintiff appeals. 
Reversed. 
Atwater & Helm, of Sturgis, for appellant. 
H. F. Fellows, of Rapid City, for respondent. 


SMITH, P. J.—The plaintiff, an optometrist, has been a depositor in 
defendant Bank since April, 1934. In October, 1937, he employed 
Marian DeGarlais as a part time office helper and clerk. During the 
period from December of that year until June, 1938, Mrs. DeGarlais 
forged plaintiff’s name as drawer on eleven checks all payable to her- 


NOTE —For similar decisions see Banking Law Journal Digest 
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self and drawn on the defendant bank. These checks were paid by 
defendant and charged to plaintiff’s deposit account. This action was 
brought to test the propriety of those charges. The trial court directed 
a verdict for the bank. The plaintiff has appealed and assigns the di- 
rection of the verdict as error. 


A deposit in a bank creates the relation of debtor and creditor be- 
tween the bank and its depositor. Calmenson Clothing Company v. 
First National Bank & Trust Co., 63 S. D. 338, 258 N. W. 555. When 
the bank honors a check purporting to have been drawn by the depositor, 
it is elementary that it may charge the item to the deposit account if 
the check is genuine, and that such a charge is not warranted if it turns 
out that the signature of the depositor is forged. Nevertheless, in case 
of payment of a forged check the bank may gain a defense against an 
action by the depositor seeking to recover the balance on his account 
if it has acted without negligence in paying the check, and the depositor 
has failed in the performance of certain duties to the bank. The law 
implies a duty on the part of the depositor to diligently examine the 
periodical statement of account and cancelled checks delivered to him 
by the bank, and to promptly notify the bank if his name has been 
forged on any of the checks returned. Good faith delegation of this 
work to a dishonest clerk does not relieve the depositor of this respon- 
sibility to the bank to see that the statement and checks are diligently 
examined and prompt notice given of anything an honest employee 
would have discovered through the exercise of ordinary care. If neg- 
ligence in the performance of this implied duty results in detriment 
to the bank, and that damage has not been contributed to by the neg- 
ligence of the bank in paying forged items involved, it may offset its 
damage in an action by the depositor. The damage to the bank may 
include the amount of like forgeries subsequently paid, which payments 
would have been prevented by diligent examination and timely notice. 
As indicated, to establish such a defense the bank must assume the 
burden of convincing the tryor of the fact that it was not negligent in 
making payment of the forged paper. These principles are not ques- 
tioned on this appeal and find support in the authorities. 7 Am. Jur. 
413; 9 C. J. S., Banks and Banking, § 356, 730 and 743; Michie on 
Banks and Banking, Vol. 5, Chapter 9, Section 284. The cases are col- 
lated in 15 A. L. R. 159, 67 A. L. R. 1121, and 103 A. L. R. 1147. Cf. 
31 Yale Law Journal 598, 24 Col. L. Rev. 469, 64 U. S. L. Rev. 566, 
18 Va. L. Rev. 774, and 33 Mich. L. Rev. 759. 

Before these accepted principles may be applied herein, we are re- 
quired to determine whether the implied duty of the depositor to the 
bank has been modified by S. D. C. 6.0422. That section provides that: 
‘*No bank shall be liable to a depositor for the payment by it of a 
forged or raised check unless within three months after the return to 
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the depositor of such check such depositor shall notify the bank that 
the check so paid was forged or raised.’’ By its explicit provisions this 
section supplies the bank with a defense against a depositor. The per- 
tinent inquiry is, does it impliedly indicate an intention to substitute a 
statutory duty to examine the bank’s statement of account and cancelled 
checks and notify the bank within three months of the date of delivery 
of the bank’s statement for the duty implied by the courts to examine 
such statement and checks within a reasonable time and promptly notify 
the bank of forgeries? The principles of contract as applied to the 
relation of debtor and creditor, and the strict rule requiring a bank 
to evidence its freedom from negligence before it can defend on the 
ground of the depositor’s negligence, have operated to supply the de- 
positor with adequate protection. It has been suggested that this pro- 
tection is over-adequate. Cf. 31 Yale Law Journal 598, supra. There- 
fore reason does not suggest that this legislation was prompted by a 
desire to improve the position of the depositor. The express words 
of the act indicate an underlying purpose to strengthen the defenses 
of the bank. That purpose must suffer defeat if the statute be inter- 
preted as relieving the depositor of the reasonable necessity of acting 
with business promptitude and diligence in the premises. The measure 
of protection which would be lost to a bank through such an interpreta- 
tion would not be inconsiderable. Its depositors are an important 
source of protection against such losses. On such occasions, time is vital. 
Three months’ delay in many cases would involve loss of all opportunity 
for recoupment as well as leaving the bank open to further loss through 
like forgeries. It would be unreasonable to believe that the Legislature 
intended to relieve the depositor from all duty to act for such an ex- 
tended period. We have concluded that it sought to fix a maximum 
time within which notice of forgery must be given to the bank, and to 
leave the common law duty of the depositor otherwise unimpaired. 
Ward v. First National Bank of Dexter, 224 Mo. App. 472, 27 S. W. 2d 
1066; Folsom v. Northern Trust Co., 237 Ill. App. 419; Denbigh v. 
First National Bank of Seattle, 102 Wash. 546, 174 P. 475; Greensboro 
Ice & Fuel Co. v. Security Nat. Bank, 210 N. C. 244, 186 S. E. 362. 


Two additional rules have guided us in testing the propriety of the 
directed verdict. We have viewed the evidence in the light most favor- 
able to appellant. Commercial & Savings Bank v. Duitsman, 48 8. D. 
534, 205 N. W. 379. We have been mindful that a verdict should not 
be directed if the evidence is such as to justify impartial minds in draw- 
ing different inferences therefrom. Hall v. Hall, 63 S. D. 348, 258 
N. W. 491. 


The plaintiff asserts that conflicts in the evidence required submis- 
sion to a jury of two fact issues, viz.: (1) Was the plaintiff-depositor 
negligent in examining his statements and cancelled checks and in fail- 
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ing to promptly notify the bank of the forgeries, and (2) was the bank 
negligent in paying the forged checks. 

That the plaintiff or his agent did regularly receive the bank’s 
monthly statements and his cancelled checks, and that plaintiff was 
negligent in failing to give the bank prompt notice of the forgeries, is 
so conclusively established, and the record is so utterly free of conflict 
on that issue, that we do not feel justified in extending this opinion so 
as to include a statement of the evidence dealing with that aspect of the 
ease. We therefore confine our discussion to the showing made with 
reference to the conduct of the bank in cashing the forged items. 

This phase of the appeal presents a very narrow question. The sys- 
tem for detecting forgeries as set up by the bank is standard, and there 
is no room for reasonable difference of opinion on that score. The for- 
geries are admittedly such. The precise question for determination 
may be stated as follows: Does the record as made up disclose fair 
ground for controversy between impartial minds as to whether examin- 
ing employees of the bank acting in the usual course of business in the 
exercise of ordinary care or diligence should have recognized any of 
the several signatures as forgeries. 

The signature card of plaintiff, a number of plaintiff’s genuine 
checks, and the forgeries, are in evidence. Witnesses for the bank ex- 
pressed the opinion that the reproductions are so faithful that it would 
be impossible to detect the forgeries in the ordinary course of business. 
On the other hand, a witness for the defendant, a banker of twenty 
years’ paying teller experience, while admitting the forgeries to have 
been skillfully executed, advanced the opinion that an experienced 
teller, by the exercise of ordinary care, should have ‘‘caught’’ the 
forgeries. This witness and the defendant pointed out elements of 
difference between the genuine and non-genuine signatures, Examina- 
tion discloses some points of variance. However, this dissimilarity is 
not palpable. The issue is exceedingly close. Undoubtedly, the fact 
that the forgeries may be detected through extensive investigation and 
special examination by one whose suspicions have been aroused is not 
determinative. Bulakowski v. Philadelphia Saving Fund Soc., 270 Pa. 
538, 113 A. 553. After careful consideration of the testimony of these 
witnesses and examination of the exhibits, we are not able to say that a 
verdict predicated upon the negligence of the bank would be without 
any substantial support in the evidence. It follows, therefore, that 
we are of the opinion that the learned trial court erred in taking that 
issue from the jury in so far as it deals with items falling without the 
reach of SDC 6.0422, supra. 


In our opinion, other contentions made by appellant do not merit 
discussion. 
The judgment and order of the trial court are reversed. 
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ASSETS OF INSOLVENT NATIONAL BANK NOT 
TAXABLE 


District of Columbia v. Wardell, District Court of the United States 
for the District of Columbia, 32 Fed. Supp. 769 


The assets of an insolvent national bank in the hands of a re- 
ceiver are exempt from a tax on gross receipts and business privi- 
lege imposed by a municipal corporation. The property held by the 
receiver is exempt to the same extent as it was before his appoint- 
ment. 


Action by the District of Columbia against Justus S. Wardell, re- 
ceiver for the District National Bank of Washington, to recover taxes. 
On defendant’s motion for summary judgment. 

Motion sustained. 

Elwood H. Seal, Corp. Counsel, D. C., and Glenn Simmon, Asst. 
Corp. Counsel, both of Washington, D. C., for plaintiff. 

Brice Clagett and Charles E. Wainright, both of Washington, D. C., 
for defendant. 


LETTS, J.—The plaintiff is a municipal corporation and the defend- 
ant is the receiver of the District National Bank of Washington, an 
insolvent national banking association, appointed by and acting under 
the direction of the Comptroller of the Currency of the United States. 

On November 29, 1938, the defendant reported to the assessor, D. C., 
that during the calendar year 1936 as such receiver he derived gross 
receipts in the amount of $149,239.07 from the operation in the District 
of Columbia of three apartment houses and one office building belong- 
ing to the receiver as such. Thereafter, the assessor levied an assess- 
ment against the defendant for business privilege taxes for the fiscal 
year ending June 30, 1938, and penalties for failure to file the return 
within the time required by law in the total amount of $1,030.67. 

On November 29, 1938, defendant as receiver filed a return with 
the assessor, D. C., reporting gross receipts from the rental of real 
estate and the operation of an apartment house and office building, 
belonging to the receiver as such, in the District of Columbia, during 
the calendar year 1937 in the total amount of $65,089.60. Thereafter, 
the assessor made an assessment against the defendant in the amount 
of $315.94 for business privilege taxes for the fiscal year ending June 
30, 1938, and penalties thereon. 

In his answer the defendant alleges that any tax assessed against 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1613. 
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and collected from him as receiver of the District National Bank of 
Washington will diminish the assets necessary for the full payment of 
all of the depositors of the District National Bank of Washington and 
will diminish pro tanto the amount of the pro rata distributive share 
of said depositors in such assets. This allegation is not denied by the 
plaintiff and the fact, so pleaded, is regarded as fully established. 

There is no factual dispute and the sole issue in the case being one 
of law is fairly presented by defendant’s motion for summary judg- 
ment. 

Section 5 of Title VI of the District of Columbia Revenue Act of 
1937, 50 Stat. 688, c. 690, approved August 17, 1937, D. C. Code Supp. 
V, T. 20, § 970d provides that for the privilege of engaging in business 
in the District of Columbia each person so engaged shall pay to the 
Collector of Taxes of the District of Columbia for the fiscal year 1937- 
1938 a tax equal to two-fifths of one per centum of the gross receipts 
in excess of $2,000 derived from such business for the calendar year 
1936. Section 1(a) of Title VI provides that the term ‘‘person”’ in- 
cludes any individual, firm, copartnership, joint adventure, association, 
corporation (domestic or foreign), trust, estate, receiver, or any other 
group or combination acting as a unit, and Section 1(d) provides that 
the term ‘‘business’’ shall include the carrying on or exercising for 
gain or economic benefit, either direct or indirect, any trade, business, 
profession, vocation or commercial activity in or on privately owned 
property and in or on property owned by the United States Government 
in the District of Columbia. Section 4 requires that every person sub- 
ject to the tax shall, within 30 days after the approval of the Act, 
furnish to the assessor, D. C., a return showing the gross receipts of 
such person during the preceding calendar year and Section 9 provides 
that any person failing to file a return within the time required shall 
be subject to a penalty of 10 per centum of the tax due plus 5 per 
centum of such tax for each month of delay or fraction thereof. 

Title VI of the District of Columbia Revenue Act of 1937, as amended 
by the Act approved May 16, 1938 (52 Stat. 363, ¢. 223, D. C. Code 
Supp. V, T. 20, § 970 et seq.), imposed a tax for the privilege of en- 
gaging in business in the District of Columbia for the fiscal year ending 
June 30, 1939 (measured upon the gross receipts derived from such 
business during the calendar year 1937). The material provisions of 
the amended title are substantially the same as those of the original 
title, except that the definition of ‘‘business’’ was extended to include 
all rental of real estate and real and personal property regardless of 
whether such rentals were derived from the operation of a business. 
Returns under the amended title were required to be filed during the 
month of July, 1938, and penalties were imposed for late filing at the 
rate of 10 per centum of the tax due for the first month of delay plus 
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5 per centum of such tax for each additional month of delay or fraction 
thereof. 


In support of his motion for summary judgment the defendant 
contends that in liquidating an insolvent national banking association 
under the direction of the Comptroller of the Currency he is not a 
“‘person’’ and is not ‘‘engaged in business’’ within the meaning of 
the taxing act; he denies that the statute imposing the business privi- 
lege tax applies to a receiver of an insolvent national banking associa- 
tion located in the District of Columbia and contends that the receipts 
obtained by him as such receiver in the course of liquidation are exempt 
from the tax; he claims that under the Revenue Act of 1937 national 
banks are exempt from the provisions of the taxing act, and hence the 
receiver of an insolvent national banking association is so exempted. 
It is further urged by the defendant that Section 570, Title 12, U.S. C., 
12 U. 8S. C. A. § 570, makes the taxing act inapplicable to a receiver of 
an insolvent national banking association by reason of the provisions 
therein that where a bank has ceased to do business by reason of in- 
solvency no tax shall be assessed or collected which diminishes the assets 
necessary for full payment of the depositors of the insolvent bank. 

The authorities are uniform in holding that the receiver of an in- 
solvent national bank, appointed by the Comptroller of the Currency, 
is an officer of the United States, and is the agent of the Comptroller 
of the Currency charged with carrying out the statutory duties relat- 
ing to the administration and liquidation of the insolvent association. 
Auten v. United States Nat. Bank, 174 U. S. 125, 19 S. Ct. 628, 43 
L. Ed. 920; Hulse v. Argetsinger, D. C., 12 F. 2d 933; Leonard v. Gage, 
4 Cir., 94 F. 24 19. Such receiver stands in the place of the bank and 
he represents the bank, the creditors and the stockholders. Scott v. 
Armstrong, 146 U. S. 499, 13 S. Ct. 148, 36 L. Ed. 1059; O’Connor v. 
Rhodes, 65 App. D. C. 21, 79 F. 2d 146; Id., 296 U. S. 568, 56 S. Ct. 
249, 80 L. Ed. 401. The possession of the assets of the bank under the 
direction of the Comptroller of the Currency is the possession of the 
United States. Port Newark Nat. Bank v. Waldron, 3 Cir., 46 F. 2d 
296; Liberty Nat. Bank v. McIntosh, 4 Cir., 16 F. 2d 906. The Na- 
tional Banking Act contemplates a complete system for the administra- 
tion and liquidation of the insolvent association for the benefit of its 
creditors, with the receiver acting as the administrative agent for that 
purpose, such receiver acting under the direction of the Comptroller of 
the Currency. Whelan v. Blankenbeckler, 5 Cir., 87 F. 2d 81; United 
States v. Weitzel, 246 U. S. 533, 38 S. Ct. 381, 62 L. Ed. 872. Having 
in mind the official status of the receiver as outlined by the authorities, 
it is at once apparent that his sole duty, as the description of his office 
clearly indicates, is to liquidate a corporate structure that has already 
ceased to conduct a business. The property of an insolvent bank can- 
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not be distributed in kind. It must be reduced to cash before pro rated 
dividends can be made. The common duties of a receiver are to collect 
the assets, to sell on the market, to sue on claims, to collect outstanding 
notes. He may be required to handle or sell real estate. If the market 
is bad it may be necessary for him to rent the real estate and receive 
the rents and profits arising therefrom. If property is productive of 
income, it is the duty of the receiver to make collection thereof for the 
benefit of creditors. A receiver is not only obliged to preserve the assets 
which come into his hands but he is charged with the duty of making 
reasonable and appropriate use thereof in the interest of creditors. 
Here the receiver took over certain real estate consisting of an office 
building and certain apartment houses which are productive of rents. 
His duty in relation thereto is clear. 


Section 6, title 6, of the Business Privilege Tax Acts, D. C. Code 
Supp. V, T. 20, § 970e, exempts national banks from the tax. It is a 
well established rule that insolvency and appointment of a receiver 
of a national bank by the Comptroller does not dissolve the corporation 
and the assets remain its property. Wittnebel v. Loughman, 2 Cir., 
80 F. 2d 222; Wilson v. Awalt, D. C., 2 F. Supp. 465. Thus, the Dis- 
trict National Bank is still in existence and the tax sought to be col- 
lected is upon its assets, and this the above section prohibits. The assets 
of the insolvent national bank in the hands of the receiver are likewise 
exempt from the tax. Rosenblatt v. Johnston, 104 U. S. 462, 26 L. Ed. 
832. The property held by the receiver is exempt to the same extent 
as it was before his appointment. Gully v. First National Bank of 
Meridian, 5 Cir., 81 F. 2d 502. 


From a reading of the statute, Title 12, U. S. C. A. Sections 192 
and 194, it becomes clear that Congress intended to place exclusive con- 
trol of an insolvent bank in the hands of the Comptroller of the Cur- 
rency for the liquidation of its assets through a receiver who acts under 
his direction. All money coming into the hands of the receiver shall 
be paid to the Treasurer of the United States subject to the order of 
the Comptroller. The Comptroller is required to make ratable divi- 
dends of the money paid over by the receiver upon proved claims. Com- 
plete provision is made for the distribution of all funds derived from 
the liquidation of the assets of the insolvent national banking associa- 
tion. It was intended to throw the entire control of insolvent banks into 
the hands of the Comptroller of the Currency, to centralize power and 
responsibility for the purpose of winding up the affairs of the associa- 
tion and the payment of its obligations. Cook County National Bank 
v. United States, 107 U. S. 445, 2 S. Ct. 561, 27 L. Ed. 537. It has long 
been settled that the national bank laws govern the distribution of the 
assets of an insolvent national bank, and that their provisions are not 
to be departed from. Gamble v. Wimberly, 4 Cir., 44 F. 2d 329. 
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By Section 570, Title 12, U.S. C., 12 U.S. C. A. § 570, it is provided 
as follows: ‘‘Whenever and after any bank or trust company, a sub- 
stantial portion of the business of which consists of receiving deposits 
and making loans and discounts, has ceased to do business by reason of 
insolvency or bankruptcy, no tax shall be assessed or collected, or paid 
into the Treasury of the United States on account of such bank, or 
trust company, which shall diminish the assets thereof necessary for the 
full payment of all its depositors; and such tax shall be abated from 
such national banks as are found by the Comptroller of the Currency 
to be insolvent; and the Commissioner of Internal Revenue, when the 
facts shall appear to him, is authorized to remit so much of the said 
tax against any such insolvent banks and trust companies organized 
under State law as shall be found to affect the claims of their de- 
positors.’’ 

The quoted section operated to abate the tax here sought to be col- 
lected, since it appears that assets of the District National Bank are not 
sufficient to pay depositors in full. An examination of the legislative 
history indicates the congressional intention to protect depositors. It 
was believed that depositors should not be obliged to pay taxes out of 
funds insufficient to reimburse them for the deposits they had made. 
It was believed that whenever conflict arises between a claim for taxes 
and the claim of a depositor in an insolvent bank the claim for taxes 
should give way. It was thought unjust that in winding up the affairs 
of an insolvent bank the taxing authority could be permitted to tax the 
remaining deposits at the cost of the depositors. It was intended that 
the depositors of insolvent banks should receive as large a share of the 
assets as possible. To afford the relief to which the depoitors of this 
insolvent bank are entitled it seems necessary to hold that the funds 
are not subject to the taxes which have been imposed. There are no 
funds from which the receiver may pay such taxes except the money 
of the depositors. The section under consideration is applicable to the 
District of Columbia. Hazen v. Hardee, 64 App. D. C. 346, 78 F. 2d 
230, 232. In that case the Court of Appeals for the District of Colum- 
bia held that the receiver was required to file the return but was of the 
opinion no tax could be collected until after the depositors were paid in 
full. In that case the court said, ‘‘If, in this case, there are not suffi- 
cient assets in the final liquidation of the bank to pay all depositors 
in full, no tax can be collected, and the filing of the return will have 
been wholly bootless; ....’’ It is believed that section 570 of Title 
12, U. 8. C., 12 U. S. C. A. § 570, as applied to the agreed facts of this 
ease exempt the defendant, receiver of a national banking association, 
from the payment of the tax sought to be collected. The National Bank- 
ing Act is to be given a liberal construction so as to protect the de- 
positors. Grindley v. First National Bank-Detroit, 6 Cir., 87 F. 2d 
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110; Lawrence National Bank v. Rice, 10 Cir., 83 F. 2d 642; Korbly v. 
Springfield Institute for Savings, 245 U. S. 330, 38 S. Ct. 88, 62 L. Ed. 
326. The motion is sustained. 


DEDUCTION OF CAPITAL LOSSES BY TRUST 
COMPANIES 


Safe Deposit & Trust Company of Baltimore v. Magruder, United States 
District Court, D. Maryland, 34 Fed. Supp. 199 


Section 117(d) of the Revenue Act of 1939 provided that losses 
from sale of capital assets by a bank or trust company, a substantial 
part of whose business is receiving deposits, are not subject to the 
limitation of $2,000. It was held that this section was applicable 
to all kinds of trust companies, and was not limited to trust com- 
panies carrying on an ordinary banking business. In defining the 
word ‘‘substantial,’’ the court said, ‘‘the inquiry is not whether 
deposits represent the most substantial part,—that is, the major 
part, of the trust company’s business, but simply whether they rep- 
resent a substantial part.’’ 


Action by the Safe Deposit & Trust Company of Baltimore against 
M. Hampton Magruder, United States Collector of Internal Revenue 
for the District of Maryland, for refund of alleged overpayment of in- 
come taxes. 


Judgment in accordance with opinion. 

Venable, Baetjer & Howard, Charles McHenry Howard and Stuart 
S. Janney, Jr., all of Baltimore, Md., for plaintiff. 

Arthur L. Jacobs, Sp. Asst. to Atty. Gen., and G. Randolph Aiken, 
of Baltimore, Md., Asst. U. 8S. Atty., for defendant. 


COLEMAN, D. J.—This is a suit for the refund of $42,810.30, repre- 
senting an alleged overpayment of income taxes, plus interest, by the 
plaintiff for the year 1935. 

Plaintiff’s right to recover depends upon whether it shall be found 
to be ‘‘a bank or trust company . . . a substantial part of whose busi- 
ness is the receipt of deposits, ...’’ within the meaning of Section 
117(d) of the Revenue Act of 1934, C. 277, 48 Stat. 680, 26 U. S. C. A. 
Int. Rev. Code, § 117 note. If the plaintiff is such a company, it is en- 
titled, in computing deductions from its taxable income for the year 
1935, to take into account losses from sales of bonds amounting to 
$286,691.37. These losses were disallowed by the Colleetor on the 
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NOTE—PFor similar decisions see Banking Law Journal Digest (Fifth 
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ground that ‘‘receipt of deposits’’ was not ‘‘a substantial part’’ of 
plaintiff’s business. 

Section 117(d) of the Revenue Act of 1934 is as follows: ‘‘Limita- 
tion on capital losses—(1) Corporations. Losses from sales or exchanges 
of capital assets shall be allowed only to the extent of $2,000 plus the 
gains from such sales or exchanges. If a bank or trust company in- 
corporated under the laws of the United States or of any State or Ter- 
ritory, a substantial part of whose business is the receipt of deposits, 
sells any bond, debenture, note, or certificate or other evidence of in- 
debtedness issued by any corporation (including one issued by a gov- 
ernment or political subdivision thereof), with interest coupons or in 
registered form, any loss resulting from such sale (except such portion 
of the loss as does not exceed the amount, if any, by which the adjusted 
basis of such instrument exceeds the par or face value thereof) shall 
not be subject to the foregoing limitation and shall not be included in 
determining the applicability of such limitation to other losses.’’ 


There is no dispute as to the relevant facts, most of them having 
been stipulated into the case by agreement of the parties. The precise 
point presented has not heretofore been adjudicated, and the law has 
been amended by substituting other provisions for the one here under 
review. Act of June 29, 1939, 26 U. S. C. A. Int. Rev. Code, § 117. 

In due course plaintiff filed its Federal income tax return for 1935 
and paid the tax liability reported therein. The Commissioner of In- 
ternal Revenue, however, determined that there was due as additional 
tax for that year the sum of $42,408.47, together with interest in the 
amount of $7,004.37, or a total of $49,412.84, which amount the plain- 
tiff paid on January 12, 1939, and on February 4 of the same year filed 
a claim for refund in the amount of $45,930.76, which was rejected on 
December 6, 1939, and the present suit followed. 

The plaintiff is a Maryland corporation. Its principal business is 
the management of trusts and estates, and acting as fiduciary or agent 
for individuals and corporations. It also acts as receiver for corpora- 
tions, and as transfer agent, registrar and depositary under corporate 
reorganizations, ete. In the course of its business it receives deposits of 
money of the following types: (1) deposits of funds from trusts and 
estates that it manages; (2) deposits made for special purposes by in- 
dividuals; (3) sinking fund deposits under bond indentures; (4) de- 
posits for the payment of interest, dividends and principal on corporate 
bonds and stocks; and (5) deposits received as fiscal agent for various 
individuals and corporations. 

The Company received its original charter in 1864 by Act of the 
Maryland Legislature, which incorporated it as a safe deposit company, 
the present day type of trust company being then unknown. By an 
amending act in 1868, the Company was granted the power to accept 
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and execute trusts. Although by this amendment it had no power to 
do a banking business, this restriction was annulled by the Maryland 
law relating to banks and trust companies adopted in 1910 (Annotated 
Code of Maryland, Art. 11, Sec. 46), whereby the powers of trust com- 
panies incorporated under the provisions of this new law included all 
such powers as shall be usual in carrying on the business of banking, 
including ‘‘receiving deposits of money upon which interest may be 
paid; ...’’ and any other transactions usual to banking; including 
‘‘purchasing, investing in and selling stocks, bills of exchange, bonds 
and mortgages and other securities; .. .’’ Section 51 extended these 
powers and provisions to trust companies that had been previously in- 
corporated under Maryland law. Thus, the prohibition against trans- 
acting a banking business (except the power to issue notes to circulate 
as currency) was repealed by the Act of 1910. Furthermore, so far as 
the power to receive deposits and to make a profit from them is con- 
cerned, this power was given to the Company by Section 6 of its original 
charter of 1864 above referred to. 

There are really two questions: First, is the present plaintiff the 
kind of trust company contemplated by the Act of 1934? Second, even 
if it is, did the amount of deposits received by it in the year 1935 con- 
stitute a substantial part of its business? 


In order that these questions may be correctly answered it is neces- 
sary, initially, to understand the background of the Revenue Act of 
1934. This legislation introduced a new method of treating capital 
gains and losses for income tax purposes. Prior thereto, a corporation 
was permitted to offset capital losses against ordinary income. The 
section here under review changed this ruling and provided that cor- 
porations should be limited in the amount of allowable deductions for 
capital losses up to the amount of capital gains plus $2,000. When the 
bill was originally introduced in the House it did not contain any 
exception relating to banks or trust companies. However, the Senate 
Finance Committee wrote into it the provision here under review, to 
the effect that banks and trust companies, a substantial part of whose 
business is the receipt of deposits, should be entitled to deduct the full 
amount of losses resulting from the sale of bonds, excluding premiums. 
The following excerpt from the report of this Committee is very perti- 
nent to our present inquiry: ‘‘Third, in the case of the general limita- 
tion provided in the House bill that capital losses should only be allowed 
to the extent of the capital gains, your committee recommends that 
$2,000 of such losses may be charged off from ordinary income. This 
protects the little taxpayer with little or no capital from being assessed 
a tax which he may be unable to pay. Your committee also recom- 
mends, in view of the necessary dealings of the banks and trust com- 
panies in bonds and other evidences of indebtedness of corporations and 
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governments, that such banks and trust companies be permitted to 
deduct from ordinary income the loss resulting from the sale of such 
obligations in an amount not greater than the difference between the 
sale price and the par or face value.’’ Senate Report No. 558, 73d 
Congress, Second Session, pages 12 to 13. 

This is the extent of the light thrown upon the precise question here 
in issue, by what transpired in the Congress preceding the passage of 
the law. The reason for the exception was a recognition of the fact 
that banks and trust companies were accustomed to in'vest their de- 
posits in Government and other bonds, which had greatly decreased in 
value. 

Taking up the first of the two questions, namely, is the plaintiff 
company the kind of trust company contemplated by the Act, it is the 
position of the Government that it is not such a trust company because, 
as is claimed, it was the purpose of the statute to include within the 
provisions of Section 117(d) only such banks or trust companies as 
carried on an ordinary banking business; that is to say, that the word 
‘deposits’? as used in this section was intended to mean only those 
deposits made in a bank or trust company while engaged in the ordinary 
banking business,—in other words, deposits received from the public at 
large, such as (1) time deposits on which interest is usually paid, and 
(2) commercial deposits subject to withdrawal by check and paying 
no interest. The Government asserts that Congress did not intend the 
word ‘‘deposits’’ as used in Section 117(d) to include receipt of money 
under trust agreements in the normal course of doing a trust business, 
or while acting as fiduciary or agent. However, we are not impressed 
with this argument. We find nothing in the language or legislative 
history of Section 117(d) which indicates any intention to differentiate 
between kinds of trust companies, independently of the basic test pro- 
vided in the section, that is to say, the test of whether a substantial 
part of the trust company’s business is the receipt of deposits, because, 
while a by-product of its conduct of a trust business and not of an 
industrial banking business, the same fundamental debtor-creditor re- 
lationship is created by the deposits received by the plaintiff company. 
So this brings us immediately to a consideration of the second phase of 
the problem presented. 

We find that at the close of the year 1935 the plaintiff company’s 
deposits amounted to $12,574,327.95, and that at the close of the year 
1934 they had been $8,454,825.42. Deposits made during the year 
1935 aggregated $90,442,076.70, and withdrawals $86,322,574.17. Thus, 
considered from an absolute point of view, these amounts are unques- 
tionably very substantial. Considered from a relative point of view, 
we find that at the close of the year 1935 the plaintiff company had a 
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combined capital, surplus and undivided profits amounting to $6,182,- 
157.47. The amount of deposits on hand at the same time was, there- 
fore, approximately double this amount. In other words, depositors 
contributed to the funds used in the conduct of the plaintiff’s business 
approximately twice the amount contributed by the stockholders. 
Earnings from loans and investments for the year 1935 were $370,- 
717.94, the company’s total earnings for the same year being $1,367,- 
548.55. While earnings from loans and investments cannot accurately 
be segregated, as to source, between capital, surplus and undivided 
profits on the one hand and deposits on the other, if an apportionment 
be made by arbitrarily attributing to each a share of the earnings in 
the proportion that each bears to the total fund, we find that the com- 
pany’s earnings from deposits were two-thirds of $370,717.94, or ap- 
proximately $247,000. From this we must conclude that the earnings 
from deposits are a substantial part of the plaintiff’s earnings. Meas- 
ured in relation to the plaintiff’s capitalization, there being outstanding 
20,000 shares of stock, the earnings amount to more than $10 a share. 
The Government stresses the importance of the application of a 
quantitative test. Note the following statement made in argument: 
‘‘The Government admits that if 5 per cent of the business of a depart- 
ment store is of hardware, or if 5 per cent of the business of a grocery 
store is devoted to the sale of fruit, that might be considered substan- 
tial in view of the varied nature of such business. But with respect 
to a bank, whose business activities are rigidly limited by its charter 
and by statute to a substantial part of its business in receipt of de- 
posits, ‘substantial’ must mean, we think, at least forty to fifty per 
cent of its business is in that activity.’’ But, obviously, this is a purely 
arbitrary standard. The Government attempts to support it on the 
ground that the plaintiff company is trustee of approximately four 
thousand estates, having a gross value in excess of $300,000,000, and 
that, since its earnings from commissions on these estates for the year 
1935 were in excess of $890,000, the receipt of deposits is a trivial or 
insignificant part of the plaintiff’s business, in comparison with its 
trust business. Admittedly the trust business of the plaintiff company 
constitutes its major activities and contributes more to its earnings 
than any of the others. But, if deposits received direct from trust es- 
tates be omitted from consideration, there still remained at the close 
of the year 1935 approximately $8,000,000 of deposits from other 
sources. In any event, whatever the proportion may be, it is not con- 
clusive if, as a matter of fact, the deposits are substantial, and we be- 
lieve that the figures taken from the books of the company irrefutably 
require an affirmative answer. 
Pressing its argument further, the Government maintains that the 
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word ‘‘deposits’’ as used in the Act has a restricted meaning,—that it 
is confined to the ordinary type of deposits——subject to withdrawal at 
will. However, all deposits made with the plaintiff company represent 
money intrusted to it, which it is obligated to repay on demand, or 
after a prescribed period, depending upon the particular agreement 
had with each depositor. All such items are, and must be regarded as 
deposits by the bank, and are and must be carried as such on its balance 
sheet. Savings-bank deposits are not subject to withdrawal at will, yet 
they are none the less deposits in a banking sense. But even applying 
the test urged by the Government, approximately $800,000 of deposits 
on hand at the close of the year 1935, not directly arising from trust 
estates, were subject to withdrawal at will. Nor is the test to be found 
in the number of separate depositors. They are admittedly relatively 
few,—approximately one hundred when trust accounts are excluded. 
But suppose the case of a newly incorporated bank, doing essentially 
an industrial banking business, having as yet very few depositors, but 
one or two that made deposits in very large amounts. Could it be said 
that the bank’s deposits were not a substantial part of its business? 

The deposit by the plaintiff company of trust funds with itself is 
in entire accordance with the Maryland law. See Real Estate Trust 
Company v. Union Trust Company, 102 Md. 41, 61 A. 228. Funds so 
deposited were not segregated. Plaintiff had the right to use them for 
its own purposes, for loans and investments, subject, of course, to the 
obligation of repayment on demand. 

The Government lays much stress upon the fact that the plaintiff 
company has advertised that it has never engaged in the activities of 
general banking, selling of securities, their underwriting, etc.; and also 
upon the fact that it is not a member of the Baltimore Clearing House. 
But these facts have no conclusive effect in the present case. They 
indicate nothing more than that the plaintiff company devotes its en- 
ergies, as a trust company and not as a bank, to the management of 
estates and property. The question here is a narrow one. The inquiry 
is not whether deposits represent the most substantial part,—that is, 
the major part, of the plaintiff company’s business, but simply whether 
they represent a substantial part. As already emphasized, a part of 
any business that is twice the amount of the capital and surplus em- 
ployed in that business must be defined as a substantial part of it, un- 
less we are to depart from the generally accepted definition of the word 
‘‘substantial,’’ and give to it some fictitious, or highly refined meaning. 
This we are unwilling to do. The word ‘‘substantial’’ is defined in 
Webster’s New International Dictionary as ‘‘considerable in amount, 
value, or the like; large; as a substantial gain.’’ Clearly, the extent of 
plaintiff’s deposits meets this definition. 
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Coming, finally, to a consideration of the specific figures involved 
in the plaintiff company’s claim for refund, the plaintiff’s contention 
is that. loss of $25,912.65 (deductible under Section 117(d) only to the 
extent of capital gains plus $2,000) should be applied against gains 
from sales of Government or corporate bonds amounting to $43,390.52, 
thus reducing the amount of such gains to $17,477.87. The plaintiff 
further contends that since it is a trust company a substantial part of 
whose business has been shown to be the receipt of deposits, it can 
deduct in full its losses from sales of bonds amounting to $286,691.37. 
Thus the amount of the disputed deduction claimed by plaintiff is 
$267,213.50, or $286,691.37 less $19,477.87, the latter figure being the 
only deduction admitted by the Government. The difference in tax 
under the plaintiff’s contention is, therefore, $36,741.86, which, with 
interest in the amount of $6,068.44, amounts to a total claim of $42,- 
810.30. 

The Government makes the further contention that even assuming 
that, as plaintiff contends, the loss of $286,691.37 from sales of bonds 
is deductible in full, such should first be reduced by the gains from the 
sale of bonds, $42,393.52. If this theory be adopted, it would, of course, 
involve a different calculation. We believe that the language employed 
in the latter part of Section 117(d), while rather poorly phrased, does 
support the Government’s view, namely, that the plaintiff’s capital 
losses on the sale of bonds can, in any event, only be allowed to the 
extent such losses exceed the gains from the sale of bonds, the other 
losses to be treated separately, and allowed only to the extent stipu- 
lated in the first part of the statute. Neither side has, however, sub- 
mitted a computation of the tax on this basis, using the stipulated, 
revised figures. Upon counsel for plaintiff doing so, a judgment will be 
entered for plaintiff for the amount of tax, plus interest, so computed, 
which is hereby found to be due plaintiff as a refund. 

It is true that, since the power of the Government to tax income 
extends to gross income, whether and to what extent deductions may be 
allowed depends upon the will of Congress. So, only as there is clear 
provision therefor can any particular deduction be allowed, which means 
that in doubtful cases there is no rule of law resolving that doubt in 
favor of the taxpayer. New Colonial Ice Co. v. Helvering, 292 U. S. 
435, 54 S. Ct. 788, 78 L. Ed. 1348; White v. United States, 305 U. S. 
281, 59 S. Ct. 179, 83 L. Ed. 172. However, we entertain no doubt in 
the present case as to the interpretation to be given the statute on the 
basic points here in dispute. The arguments of Government counsel, 
to exclude the present plaintiff from the benefits of the statute, are 
too tenuous and would produce discrimination not intended, or reason- 
ably to be inferred from the language employed. 
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INDORSEMENT BY BANK AND GUARANTEE OF 
PRIOR INDORSEMENTS 


United States v. Peoples-Pittsburgh Trust Company, United States Dis- 
trict Court, W. D. Pennsylvania, 34 Fed. Supp. 230 





A widow of a war veteran was awarded compensation by the 
United States government for as long a period as she remained the 
widow of the veteran. Subsequent to her remarriage, the widow 
received a number of checks payable to her as the unremarried widow 
of the veteran and indorsed the checks by her mark. Defendant 
bank indorsed said checks and guarantied prior indorsements. It 
was held that the indorsements by the bank did not guarantee that 
the payee was a widow, but merely guaranteed that the payee in- 
dorsed the checks. Consequently, the United States government 
could not recover from the bank on the ground that the contracts 
of guarantee had been breached. 


Action by the United States of America against the Peoples-Pitts- 
burgh Trust Company for breach of prior indorsement guaranties on 
checks. 

Judgment for defendant. 

Geo. Mashank, Acting U. S. Atty., of Pittsburgh, Pa., for plaintiff. 

Patterson, Crawford, Arensburg & Dunn, of Pittsburgh, Pa., for de- 
fendant. 





MecVICAR, D. J.—Mrs. Rose Valenti, as widow of Giuseppi Valenti, 
a deceased war veteran by reason of disabilities suffered by him while 
in the military service, received an award of compensation in her favor 
in the sum of $40 per month as long as she remained the widow of 
Giuseppi Valenti. She remarried April 12, 1933, and after her re- 
marriage she received eight checks in the sum of $40 each payable to 
‘‘Mrs. Rose Valenti, as unremarried widow of Giuseppi Valenti, 537 
McDonald St., Pittsburgh, Pa.’’ She properly endorsed said checks 
by her mark. The defendant endorsed said checks and in its guarantee 
of prior endorsements added the words ‘‘Prior endorsements guaranteed 
Peoples-Pittsburgh Trust Company.’’ The defendant had cashed other 
checks drawn by the Treasurer of the United States to the order of 
Rose Valenti. Claim was made by the plaintiff for repayment of the 
amount of said checks, with interest, less a small credit. Plaintiff con- 
tends that the defendant guaranteed that Rose Valenti was a widow 
by its contracts of guarantee. Defendant claims that it did not; that 
it simply guaranteed that the person who made the endorsements was 
the person named in the checks as payee. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §702. 
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I am of the opinion that defendant’s contracts of guarantee were 
limited to the fact that the payee named therein endorsed the checks, 
and not that she was a widow at the time that it made the endorsements. 
To hold that banks guaranteeing such checks guarantee that the payee 
was a widow, would probably seriously hamper beneficiaries in getting 
payment of such checks and it might affect their negotiability. 

In North Philadelphia Trust Company v. Kensington National Bank, 
328 Pa. 298, 196 A. 14, 15, the Supreme Court of Pennsylvania said: 
‘‘The principle involved is stated in the annotation to the Land Title 
Case [Land Title & Trust Co. v. Northwestern Nat. Bank, 196 Pa. 230, 
46 A. 420], in 50 L. R. A. 75 [79 Am. St. Rep. 717], as follows: ‘It is 
apparent from the foregoing cases that the drawer of a check, draft or 
bill of exchange, who delivers it to an impostor, supposing him to be the 
person whose name he has assumed, must, as against the drawee or a 
bona fide holder, bear the loss where the impostor obtains payment of 
or negotiates the same.’ ’’ 

See, also, Land Title & Trust Company v. Northwestern National 
Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 75, 79 Am. St. Rep. 717. 

No reported cases have been cited sustaining the contention made 
by the plaintiff. A number of unreported cases have been cited which 
support the contention of the defendant. 

Let an order for judgment be prepared and submitted in accord- 
ance with the foregoing findings of fact, conclusion of law, and this 
opinion. 


DEPOSITS BY AGENT 


Dunn v. Berks County, Supreme Court of Pennsylvania, 14 Atl. Rep. 
(2d) 310 


The funds of a county were deposited in a national bank by the 
county treasurer in an account standing in his name as treasurer. 
He withdrew funds for the county after the bank was placed on a 
restricted basis. It was held that the treasurer in depositing and 
withdrawing the funds acted as ‘‘agent’’ of the county and payment 
on order of treasurer was payment on order of county, which was 
bank’s ‘‘creditor’’ within the statute prohibiting payments by na- 
tional bank to one of its creditors over other creditors. Hence, the 
amount received by the county could be recovered by the bank’s 
receiver. 12 U. 8. C. A. § 91. 


Action in assumpsit by H. F. Dunn, receiver of the Reading National 
Bank & Trust Company, Reading, Penn., against Berks County to 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §412. 
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recover from the county money received by the county from the bank, 
after an act of insolvency, in excess of the percentage allowed to other 
depositors. The jury returned a verdict for the plaintiff for $42,917.67, 
and from judgment non obstante veredicto in favor of the defendant, 
the plaintiff appeals. : 

Judgment reversed and record remitted for entry of judgment on 
the verdict in favor of the plaintiff, reduced to the preferences given on 
three checks totaling $35,371.56. 

Chas. W. Matten and Harry R. Matten, both of Reading, for 
appellants. 

Dawson H. Muth, of Reading, for appellees. 


DREW, J.—The receiver of the Reading National Bank and Trust 
Company instituted this action in assumpsit under the authority of an 
Act of Congress to recover from the County of Berks money received 
by the County from the bank, after an act of insolvency, in excess of 
the percentage allowed to other depositors. The County filed an affida- 
vit of defense and the case was tried before a jury, which returned a 
verdict for plaintiff. After argument upon the County’s motions for 
judgment notwithstanding the verdict and for a new trial, the learned 
court below, without considering the motion for a new trial, entered 
judgment n. o. v. in favor of the County. This appeal by the receiver 
followed. 

The facts essential to a proper determination of this case are as 
follows: On February 28, 1933, the Reading National Bank and Trust 
Company suspended its usual and normal banking functions, limiting 
withdrawals upon deposit accounts to 5 per cent. of $50, whichever was 
greater. Thereafter the bank never again resumed its ordinary and 
regular course of business, finally closing its doors on March 2, 1933. 
A dividend of 25 per cent. was paid to all depositors on October 6, 1934. 
When the bank went on a restricted basis, Robert R. Gerhart was County 
Treasurer of the County of Berks, and in his official capacity had on 
deposit $54,969.53 in two accounts in the West Reading Title and Trust 
Company, to whose assets and liabilities the Reading National Bank 
and Trust Company had previously succeeded through certain contracts 
and conveyances. On and after that date, the bank accepted the eight 
checks here in question, totaling the above amount, drawn by the 
County Treasurer on these accounts. The receiver contends that the 
County Treasurer should only have been allowed to draw out 5 per 
cent. of the deposits between February 28th and March 2nd, and receive 


10. S. Code Annotated, Title 12, §91, R. S. $5242, provides: “. . . all payments 
of money to either [shareholders or creditors], made after the commission of 
an act of insolvency, or in contemplation thereof, made with a view to pre- 
vent the application of its assets in the manner prescribed by this chapter, or with 
a view to the preference of one creditor to another, except in payment of its cir- 
culating notes, shall be utterly null and void; .. .” 
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25 per cent. thereafter as a dividend. The verdict of the jury was in 
favor of the receiver for $42,917.67, which sum represented the full 
amount of the deposits, less 5 per cent. and 25 per cent., plus interest. 

We must first consider whether there is a principle of law which 
would make the County liable in this suit, since it is admitted that 
Gerhart actually drew the checks on accounts standing in his name as 
County Treasurer. In this connection, as County ‘Treasurer, he was 
the duly constituted fiscal officer and agent of the County.? In drawing 
checks against the deposits, he was at all times acting on the County’s 
behalf. Such authority is necessary to the scope of his duties in the 
receipt, custody, and disbursement of County moneys. In the perform- 
ance of his prescribed duties, Gerhart acted as the County’s agent. See 
Board of Supervisors of the County of Monroe v. Otis, 62 N. Y. 88, 92; 
Denton v. Merrill, 43 Hun, N. Y., 224, 228. In the former case, Judge 
Allen said (62 N. Y. at page 92): ‘‘The board of supervisors and the 
county treasurer were alike the agents of the county as a body politic 
and corporate, ...’’ In Commonwealth v. Philadelphia City and 


County, 157 Pa. 558, 576, 27 A. 553, 558, in treating of one of the 
normal functions of the Treasurer, Mr. Justice Dean described him as 
“‘agent of the county.”’ 

In Gordon, Secretary of Banking v. Dime Bank Title & Trust Co., 


315 Pa. 305, at page 308, 172 A. 664, at page 665, where the issue was 
whether the State of Pennsylvania could be considered a creditor, so 
as to obtain the priority of a sovereign over the other creditors of a 
closed bank with respect to a properly earmarked fund, deposited by 
the Register of Wills of Luzerne County in his own name, this court 
concluded: ‘‘ Although Yetter, as register of wills, was the actual deposi- 
tor, the fund was none the less the money of the commonwealth, and 
the fact that Yetter gave bond conditioned upon payment of all tax 
moneys coming into his hands does not relieve the bank of its obligation 
to deliver the fund to the state upon proper demand... .’’ In the 
present case, it is equally true that the funds in question belonged to 
the County, and that it, as Gerhart’s principal, could duly recover them 
from the bank. The County, therefore, was clearly within the class of 
those to whom preferences are forbidden by section 91, of the Act of 
Congress, supra. The word ‘‘creditor,’’ as used therein, has not the 
narrow meaning which appellee would have us ascribe to it. In Hirning 

2It is well recognized that the same person consistently may be at one and the 
same time both the trustee and the agent of the beneficiary: Seott, The Law of 
Trusts (1939), Vol. 1, p. 65; Restatement of Trusts, section 8. In Witherow v. 
Weaver, 337 Pa. 488, 491, 12 A. 2d 92, this court decided that one in Gerhart’s 
position is trustee of the public funds in his care. The caption of the account 
gave the bank notice that the funds therein belonged not to Gerhart, but to the 
County, and that Gerhart merely held them in a fiduciary capacity. Regardless of 
Gerhart’s personal accountability for the moneys and the fact that he might de- 


posit them wherever he chose, nevertheless, by so earmarking them he held them 
in trust for the County. 
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v. Federal Reserve Bank of Minneapolis, 8 Cir., 52 F. 2d 382, 387, 82 
A. L. R. 297, in holding that an agent for the receipt of money was 
liable to the receiver for obtaining a preference, when, with knowledge 
of all the facts, it turned the money over to its principal, the court 
assumed that the principal, as the ‘‘creditor,’’ would be equally account- 
able in an action by the receiver. In the instant case, since Gerhart 
was acting with authority, payment on the order of the Treasurer was 
payment on the order of the County. See Safe Deposit Bank of Potts- 
ville v. County of Schuylkill, 190 Pa. 188, 198, 42 A. 589; Newman v. 
Board of Supervisors of Livingston County, 45 N. Y. 676, 687. 

On the question whether an act of insolvency was committed by the 
bank, it was shown that prior to the alleged payment of the checks in 
question, those in control of the bank had ordered it to suspend its 
usual and normal banking functions, by placing an express limitation 
upon all withdrawals. An act of insolvency was thereby committed, 
since, to the knowledge of those managing the bank, it was unable to 
meet its obligations as they accrued in the ordinary and regular course 
of business. In ascertaining whether the bank committed an act of 
insolvency, so as to render payment out of the deposits void, the de- 
positor’s knowledge or lack of knowledge of the true condition of the 
bank’s affairs is immaterial. Willing v. Eveloff, 3 Cir., 94 F. 2d 344, 
346, certiorari denied, 305 U. S. 611, 59 S. Ct. 70, 83 L. Ed. 389. And 
when a depositor is paid after an act of insolvency, an intent to prefer 
him to the detriment of other creditors is presumed. Aufderheide v. 
Mine Safety Appliance Co., D. C., 9 F. Supp. 918, 919. 

The burden of proving that preferences were obtained by means of 
the eight checks in question rested upon the receiver. Five of the checks 
were drawn to the order of the bank, and plaintiff was unable to adduce 
any proof to sustain the assertion that defendant thereby received a 
preference. The only evidence as to them came from Gerhart, plaintiff’s 
witness, defendant offering no testimony. He stated that he could not 
remember what was done with these checks, whether he received cash, 
deposited the proceeds, or discharged debts which the County owed the 
bank on account of previous payments of vouchers. As to the latter 
possibility, he testified that the bank had acted as the clearing house for 
County vouchers, paying them as they were presented by the persons 
to whom the County owed money; and that in such cases he would 
subsequently reimburse the bank by means of checks drawn on the 
County funds. In view of this fact, he said he could only ‘‘guess’’ as 
to the disposition of these checks drawn to the order of the bank. On 
this testimony the jury was not warranted in conjecturing that the 
County received preferences as to such checks. If they were given in 
payment of debts arising from the bank’s payment of vouchers prior to 
its insolvency, no harm was done the other depositors, since the County 
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would have had the right to set off any debts it owed the bank against 
funds on deposit at the time of insolvency. 

The evidence does substantiate, however, the jury’s finding that as 
to the other three checks, Exhibits Nos. 5, 7 and 10, the County received 
a preference in the amount of $35,371.56, less the 5 per cent. allowed to 
all depositors. In regard to two of these, one for $26,000 and the other 
for $1,000, the testimony established that the proceeds of the former 
were drawn out and deposited in the County Poor District Account, the 
County thus receiving the money ; and that Gerhart either obtained cash 
for the second or deposited it for collection in another bank. The third 
check, in the amount of $8,371,56, was drawn to the order of ‘‘ Robert 
R. Gerhart Co. Treas.,’’ and endorsed by him in blank. The presenta- 
tion of this check in evidence was prima facie sufficient to establish that 
Gerhart, as County Treasurer, received the proceeds thereof, the burden 
of showing any other disposition resting on the County, since the check 
was drawn to the order of its agent. 

Judgment reversed ; and record remitted to the court below to enter 
judgment on the verdict in favor of plaintiff, reduced to the preferences 
given on the three checks, totaling $35,371.56. 


DEPOSITS BY TRUSTEES 
American Lumberman’s Mutual Casualty Company of Illinois v. Brad- 
ley Construction Company, Court of Chancery of New 
Jersey, 13 Atl. Rep. (2d) 783 





A New Jersey statute provided in substance that money paid a 
contractor pursuant to a contract for a public work is a trust fund 
in the contractor’s hands for the payment of labor, materials, and 
other charges in connection with the performance of such contract. 
It was held that such money is freed of the trust, as to third parties 
without notice thereof, when the money is mingled with other funds 
and deposited in the contractor’s general bank account. The bank’s 
knowledge that the contractor is engaged in a public works contract 
is not notice that his bank balances are trust funds even though 
among his deposits are checks marked on their face as payments on 
account of a contract for a public improvement. So long as the bank 
has no notice to the contrary it has a right to assume that the de- 
positor is committing no breach of trust in drawing checks against 
such an account, even though the checks are drawn to the bank’s 
order in payment of a debt due from the depositor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) (§417. 
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Proceeding between the American Lumberman’s Mutual Casualty 
Company of Illinois, complainant, and the Bradley Construction Com- 
pany, defendant, wherein complainant, as receiver of defendant in- 
solvent corporation, sought an order directing the Orange Valley Bank 
to pay to complainant money in an amount which bank had charged 
against defendant’s bank balance in payment of a debt owed bank by 
defendant, on ground that bank balance at the time of such charge was 
a trust fund of which bank had knowledge. 

Prayer denied. 

Newton H. Porter, Jr., of Newark, receiver, pro se. 

Edward R. McGlynn, of Newark, for Orange Valley Bank. 


BERRY, V. C.—The petitioner was appointed by this court as re- 
ceiver of the insolvent defendant corporation. Upon his appointment 
he took over defendant’s bank account in the Orange Valley Bank, in 
which account there was a small balance. Investigation disclosed that 
on September 26, 1939, several months prior to the receiver’s appoint- 
ment, when the defendant company had a bank balance of $1,933.75, 
the bank charged its account with $1,900, and credited that amount on 
demand collateral loans due the bank from the defendant. By this 
proceeding the receiver seeks an order directing the bank to pay to him 
the sum of $1,900 on the ground that the balance in said bank account 
at the time of said charge was a trust fund of which the bank had 
knowledge, and which was not liable for the payment of debts due 
from the defendant company to the bank. The controversy arises out 
of the following circumstances: 

In December, 1938, the defendant company entered into a contract 
with the Board of Education of the Town of Springfield, New Jersey, for 
the construction of a public school building at a cost of approximately 
$51,000. Monthly payments on account of the contract price were made 
by the Board of Education to the defendant by check of the Board on 
the face of which was a notation that the payment was on account of 
the contract and the checks were deposited as received in the defendant 
company’s general bank account in the Orange Valley Bank, with the 
exception of the last check received by the company in September, 1939, 
which was deposited in another bank. The final payment on account 
of the contract was made by the Board of Education to the receiver 
after his appointment. 

On or about December 14, 1939, about two weeks before the contract 
was executed, the president of the defendant company with his insur- 
ance broker through whom he was arranging for his contractor’s bond, 
conferred with the officials of the bank relative to a line of credit and 
at this conference the impending school contract was discussed. As a 
result of that conference the defendant was given a line of credit which 
ultimately resulted in the discount of demand collateral notes which, 
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on September 26, 1939, aggregated $9,675.30. The defendant company’s 
account with the Orange Valley Bank was opened on November 26, 1938, 
and deposits therein up until September 26, 1939, the date of the $1,900 


charge complained of, were as follows: 


Amount of 
Date of Deposit Deposit 
I i i osu kasnndiadeiapsceoneducnl $ 396.15 
I sis cucstaivovneleloa tadiavaitness 174.85 
LS Ee eens 25.00 
ES een Tee 5,000.00 
I I 5 ie sists sicasatnsnivavstleaennasinadaanin 225.00 
December 23, 1988 ou... ccc ccccsscssssssscesseeeeees 82.03 
i a a dial alah 6.19 
i a ness ccs ddiasoiendaliones 80.00 
i i ae eeanlds a Sunelannalalonioin 1,680.23 
I aclu adsl 80.00 
I FE, TN oss ccisiisncsevascccnsentvarsectacsanseqons 1,650.00 
a charac deinginitnsualiscbisiyyannnnsied 35.00 
2 __ AE P 2,732.40 
I asa icivaannyaniesasanaiicgniicie 1,530.00 
caine ais dead Sita alls 80.00 
I el Lael ca ncnetonsiall 2,954.00 
IN NS I ies dihinind vbkeniwmnshpuhuiiobin 2,080.89 
I I lat caaishinaaabinbinemnibabenté 1,870.90 
iiss aces cus clbaincisasneblsciani 18.00 
ke __ERRES ES PEDO ve ee 9,283.21 
cal ch lsadialléced 150.78 
a nano ailshs vein ebonohibsicit 12,473.69 
I iio a phen aig aie 3.20 
etal laced tical 147.24 
iil ina ie a cealeataitaitalieds 147.44 
IE enon eo oe ee 9,767.49 
freer |e C) hn re 86.00 
PUNREN ere OB 2 i oie caioes es cts osuccedes uanlbeah ie cases 900.00 
I I ccc sosisnis encieaneidasichudesinshatdaaiite 5,386.90 
caidas iain tani ancien ly 1,200.00 
isd aiich a rigrbssricielhndataiobeniiel 80.00 
I i scsi yl daa spashnsaesapi senor 7.442.99 
I I 6 a tiaucsisicsindaiplebisienlan obi 90.72 
I Mi i cnc ceicuaravivesiainindaentannsonit 7.60 
I RS onic sunncsandsicinsapasavienknnaes 4,978.07 
NN I UU ose csievasncrndecviartnestrvacienst 12.25 

$72,858.22 


Amount of 
Board of 
Education 
check 


2,080.89 


9,283.21 
11,571.99 


5,306.90 


4,898.07 


$35,873.46 


(The deposits marked X were deposits of checks of the Board of 
Education of the School District of Springfield on account of defend- 


ant’s contract for the erection of the public school building.) 
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From the foregoing statement, it will be seen that the total deposits 
amounted to $72,858.22. Of this amount $9,674.47 represented loans to 
the defendant company by the bank of deposit; $35,873.46 represented 
deposits of checks on account of the school contract, and the balance, 
amounting to $27,310.29, came from miscellaneous sources. As already 
stated, all of the checks received by the defendant company on account 
of the school contract, with the exception of one for $892.35, dated Sep- 
tember 21, 1939, were deposited in this bank. That check was deposited 
in another bank on September 23, 1939. An analysis of the defendant’s 
bank account shows that on August 3, 1939, the balance therein was 
$601.29. Between that time and the date of the charge complained of, 
there was deposited in the account the sum of $12,551.63, of which 
$12,431.06 was made up of two payments on account of the contract with 
the Board of Education, and the balance of $190.57 was for miscellaneous 
items. This analysis also shows that on September 1, 1939, the date of 
the last deposit of a Board of Education check, one in the amount of 
$4,898.07, the defendant’s balance was $2,030.79. 

The defendant company’s business was that of a general contractor 
and during the period from the opening of the bank account to the date 
of the challenged charge the defendant had one other contract which 
was for the construction of a Standard Oil Station, and this was com- 
pleted sometime before June 1, 1939. In addition to that the contractor 
did only some miscellaneous job work. The proceeds of that contract 
and of the miscellaneous job work were deposited in this account. There 
is no evidence touching any knowledge by the bank of the Standard Oil 
contract or the deposit of its proceeds, or of the miscellaneous job work; 
but the bank knew that the defendant was a general contractor. 

It is alleged by the receiver that at the time the challenged charge 
was made the bank was pressing the defendant for payment on account 
of its note but without success, and that the bank knew of defendant’s 
precarious financial condition. This is not denied by the bank and the 
circumstances would seem to confirm its truth. The bank loans to the 
defendant company were made on collateral considered ample at the 
time the loans were made, and in the December following the challenged 
charge, that collateral was sold by the bank for sufficient to pay the 
balance due on the defendant’s notes which the bank held. 

There is no dispute as to the general rule that the relation between 
a bank and its general depositors is that of debtor and creditor, and the 
bank may set off against a general deposit a debt due it from the 
depositor, Tufts v. People’s Bank, 59 N. J. L. 380, 35 A. 792;9C. J.S8., 
Banks and Banking, 614, § 296; but this rule does not permit a set off 
against trust funds on deposit to the credit of the debtor as trustee. 
7 C. J. 658. Nor does the rule apply where the moneys in the depositor’s 
general account are held by him in trust and the bank has notice of 
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that fact. Jeffray v. Towar, 63 N. J. Eq. 530, 53 A 182. But the receiver 
contends that here the bank had knowledge that the funds deposited in 
defendant’s account consisted mainly of payments on account of the 
contract between defendant and the Board of Education, and is charged 
with knowledge of the statute (R. S. 2:60-212, N. J. S. A. 2:60-212) 
impressing those funds with a trust in favor of laborers and material- 
men. The act upon which the receiver relies reads as follows: 


‘*Money Paid To Contractors On Public Works As Trust Fund 

‘*2:60-212. Money paid to contractor trust fund for payment of 
claims 

‘*All money paid by the state of New Jersey or by any agency, com- 
mission or department thereof, or by any county, municipality or school 
district in the state, to any person pursuant to the provisions of any 
contract for any public improvement made between any such person 
and the state or any agency, commission or department thereof, or any 
county, municipality or school district in the state, shall constitute a 
trust fund in the hands of such person as such contractor, until all 
claims for labor, materials and other charges incurred in connection with 
the performance of such contract shall have been fully paid.’’ 


The purpose of this statute was explained in Stulz-Sickles Company 
v. Fredburn Construction Company, 114 N. J. Eq. 475, 478, 169 A. 27, 
to be to avoid the effect of the decision of this court in Grover v. Board 
of Education, 102 N. J. Eq. 415, 141 A. 81, 83, affirmed, 104 N. J. Eq. 
197, 144 A. 918, which held that a contractor could use payments on 
account of public construction contracts for the payment of debts due 
materialmen on other or prior contracts, and that such materialmen 
might later compel the contractor’s surety to pay their claims on the 
contracts producing the payments thus misapplied. This decision was 
based upon the fact that ‘‘the moment the money was paid over to 
Stout [the contractor] by the board it became and was his own money’’ 
and the legal right of a debtor owing several debts to one creditor to 
direct the application of any payment to such creditor to whatever debt 
he chooses. The act relied upon was, I think, designed to protect the 
bonding companies as much as the materialmen and laborers. Cf. Fidel- 
ity, ete. Co. of Maryland v. McClintic-Marshall Corporation, 115 N. J. 
Eq. 470, 477, 471 A. 382. It will be observed that there is no penalty 
imposed upon the contractor by that act (R. 8S. 2:60-212, N. J. S. A. 
2:60-212) for the misapplication of funds in his hands, but he would, 
of course, be liable as upon a breach of trust; and under R. S. 2:124-18, 
N. J. S. A. 2:124-18, he would be guilty of a misdemeanor. But the 
bondsman is not absolved from liability by the contractor’s misapplica- 
tion of the fund. As was said by Vice-Chancellor Buchanan in Grover v. 
Board of Education, supra, the bonding company might protect itself 
from such misapplication as it ‘‘might require . . . that the installments 
of contract price be paid by the municipality to the contractor and the 
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surety jointly, so that the surety could control the application of such 
moneys.’’ However, we are not immediately concerned with the surety’s 
liability, and the foregoing comment is merely explanatory. 

It is clear, I think, that the receiver’s right to the payment demanded 
depends entirely upon notice to the bank of the alleged trust character 
of the funds on deposit to the defendant’s credit. Jeffray v. Towar, 
supra; Hadley v. Passaic National Bank & Trust Company, 113 N. J. Eq. 
548, 168 A. 38. 

The circumstances which the receiver contends import such notice 
are as follows: 

1. The statute, R. S. 2:60-212, N. J. S. A. 2:60-212, with knowledge 
of which the bank is charged. 

2. The bank’s alleged knowledge that the defendant was engaged in 
the performance of a contract for a public work. 

3. The bank’s alleged knowledge that the greater portion of the 
deposits was made up of payments on account of that contract. 

4. The bank’s alleged knowledge that practically all of the deposits 
in June and later represented such payments. 

5. The bank’s alleged knowledge that on August 3, 1939, defendant’s 
bank balance was $601.29, and that between that date and September 
26, 1939, the total deposits by defendant amounted to the sum of 
$12,531.63, of which $12,341.06 was made up of two payments on account 
of the school contract. 

6. That all of the Board of Education checks for monthly payments 
on account of the contract were plainly stamped or marked as payments 
on account of the construction work. 

7. That the condition of the defendant’s bank account and the nature 
of the deposits therein between August 3d and September 15th were 
such as to put the bank on inquiry as to whether or not the laborers and 
materialmen having claims against the contractor for labor and material 
had been paid; that whatever put the bank on inquiry amounted in 
law to notice. And it is argued that the bank was obliged to make such 
inquiry before charging defendant’s notes to its account, and not having 
done so, is liable to the receiver for the amount of the alleged illegal 
charge. 

This sounds like a dangerous doctrine. Such a rule of law would 
necessitate every bank having contractors amongst its depositors making 
constant and repeated inquiries and check-ups upon every contractor’s 
bank account to determine the source of the deposits and the status of 
the depositor’s public contracts with respect to amounts due laborers 
and materialmen before permitting any withdrawals therefrom. Nothing 
less than a complete supervision of the contract would suffice. In the 
ease of a contractor having several large contracts for public works, the 
task of such supervision would be so burdensome that the bank would 
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undoubtedly lose money by handling the deposit. The result would 
be that contractors performing large public works contracts would have 
difficulty in finding banks willing to accept their deposits, and they 
might thus be deprived of all banking facilities. I think the Legislature 
never intended to cast such a burden upon depository banks. Where 
a contractor mingles deposits of payments on account of public contracts 
with deposits of other funds, no such financial supervision of such con- 
tracts should be required of the bank of deposit to determine if the 
contractor has paid materialmen and laborers on public works. It will 
be noted that the defendant’s bank account was a general and not a 
trust account. The alleged notice of the character of the deposits in 
that account is based entirely upon inference and surmise and there is 
no evidence of any actual notice to any responsible officer of the bank, 
or that any such officer ever saw the Board of Education checks, knew of 
their amount or when they were deposited. It is quite probable that 
no one connected with the bank, except the receiving teller, ever saw the 
checks. But be that as it may, the account being a general and not a 
trust account, it is conceived that if the contractor had immediately 
checked out the monthly contract payments to creditors on other jobs 
the bank could not have refused to honor the checks; and the bonding 
company would still be liable for claims of laborers and materialmen on 
the particular job for which the monthly payment was made. So long 
as the bank must permit the contractor-depositor to draw on such de- 
posits for his own purposes at will, the bank’s right of set-off against that 
account is not impaired. The intent of the legislature, I believe, was 
to charge payments on account of contracts for public works with a trust 
in favor of laborers and materialmen only so long as such payments 
remained in the contractor’s hands—and that is the language of the 
statute—R. S. 2:60-212, N. J. S. A. 2:60-212. Once such payments are 
mingled with other funds of the contractor in his general bank account, 
they are, as to third parties, free from such trust, unless such third 
parties have notice thereof. So long as the bank had no notice to the 
contrary it would have the right to assume that the contractor was 
committing no breach of trust in drawing checks against his general 
bank account (9 C. J. S., Banks and Banking, 714, § 353) ; and it could 
not refuse payment of such checks without notice of their fraudulent 
character. This is so even if the checks were drawn to the bank’s order 
in payment of a debt due from the depositor. 9 C. J. S., Banks and 
Banking, 714, § 353. See New Amsterdam Casualty Company v. Na- 
tional Newark & Essex Banking Company, 117 N. J. Eq. 264, 175 A. 
609, affirmed, 119 N. J. Eq. 540, 182 A. 824. 

In my judgment, the circumstances of this case do not spell out 
notice to the bank that the balance in defendant’s bank account was a 
trust fund. 








862 THE BANKING LAW JOURNAL 


While perhaps not controlling on the issue here involved, the form 
of collateral note used in connection with the bank’s loans to the defend- 
ant company which was offered in evidence in this proceeding, expressly 
authorized the bank to apply moneys on deposit to the credit of the 
maker to the payment of the debt evidenced by the note; and there is 
evidence that there was specific authorization by the defendant to the 
bank for the $1,900 charge against its account; or at least acquiescence 
therein. The bank not being charged with notice, its authority for the 
challenged charge was complete. Hanford v. Duchastel, 87 N. J. L. 
205, 93 A. 586; Hadley v. Passaic National Bank & Trust Co., 113 N. J. 
Kq. 548, 168 A. 38. 

The prayer of the receiver’s petition is denied. 





QUESTIONS and ANSWERS 
On Banking Decisions 


A Few Questions of the Hundreds That Are Answered 
in the Banxinc Law Journat Dicest (Fifth Edition) 


AUTHORITY TO FILL IN AMOUNT OF CHECK 


Q. A check, signed in blank by a husband and delivered to his wife, 
was filled in and cashed by the wife by the husband’s authority before 
his death. Are the proceeds of such check an asset of the estate? 


A. No. Bryant v. Bryant, Pa., 144 Atl. Rep. 904. 


CASHIER’S CHECK 


Q. What is a cashier’s check? 

A. A cashier’s check is of an entirely different nature from an 
ordinary check. It is a bill of exchange, drawn by a bank upon itself 
and is accepted by the act of issuance. Causey v. Eiland, Ark., 1S. W. 
Rep. (2d) 1008. 45 B. L. J. 547. 


CASHIER’S CHECK AND CERTIFIED CHECK DISTINGUISHED 


Q. Where a statute requires bids to be accompanied by a certified 
check, is the statutory requirement complied with if the bidder sends 
a cashier’s check instead ? 

A. No. Bowie County v. Farmers’ Guaranty State Bank, Tex., 289 
S. W. Rep. 415. 44 B. L. J. 254, § 274 B. L. J. Digest. 


CERTIFIED CHECK NOT SUBJECT TO ATTACHMENT 


Q. Is a certified check subject to attachment? 
A. No. Sokoloff v. Weisbery, 82 Pa. Super. Ct. 125. 


CHECK ‘‘VOID UNLESS AND UNTIL’’ 


Q. A check, contained the statement that it is ‘‘void unless and 
until’’ title to certain premises is taken by the payee. Is the check 
negotiable? 

A. No. The check is non-negotiable because payment is conditional. 
Irving Trust Co. v. Leff, N. Y. 171 N. E. Rep. 569. 47 B. L. J. 599, 
§ 947 B. L. J. Digest. 
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CHECK HELD NOT PAID 


Q. The payee of a check deposited it in the drawee bank. Within 
one hour and before the check was charged to the drawer’s account or 
credited to the payee’s account the bank closed its doors. Was the 
check considered paid? 

A. No. It was held that the check had not been paid, that there was 
a proper presentment and that the drawer remained liable to the payee. 
Herman v. Cohen, Ala., 119 So. Rep. 1. 46 B. L. J. 295, § 1295 B. L. J. 
Digest. 





CHECK IS CONDITIONAL PAYMENT ONLY 


Q. Where a debt is paid by check, does the mere acceptance of the 
check constitute absolute payment ? 

A. No. The check operates as conditional payment only, in the 
absence of an agreement between the parties to the effect that it is to 
be taken as absolute payment. If the check is subsequently dishonored 
through no fault on the part of the creditor, the debtor remains liable 
on the debt. Dow v. Cowan, 2 Fed. Rep. (2d) 646. Little v. Mangum, 
17 Fed. Rep. 2d) 44. Brady on Bank Checks, Supp. § 11. 





DIFFERENCE BETWEEN CHECK AND PROMISSORY NOTE 


Q. What is the difference between a check and a promissory note? 

A. A check represents money and is merely the vehicle or means of 
delivery of the money; whereas, a note is a written engagement or 
promise to pay a certain sum of money at a time specified. It is the 
evidence of an obligation to pay. Bates-Crumley Chevrolet Co., Ine. 
v. Brown, La., 141 So. Rep. 436. Brady on Bank Checks, Supp. § 2. 





DISCREPANCY BETWEEN WRITING AND FIGURES ON CHECK 


Q. A check was made out for $250 in figures but for ‘‘Two Hun- 
dred and 50/100ths Dollars’’ in words. What amount prevails? 

A. The written amount prevails. It was held to be a check for 
$200.50 under section 17 of the Negotiable Instruments Law, which 
provides that where the amount of a negotiable instrument is expressed 
in words and also in figures and there is a discrepancy between the two, 
the sum denoted by the words is the sum payable. Farmers’ State 
Bank v. Koffler, N. D., 232 N. W. Rep. 307. 48 B. L. J. 187. 





RIGHTS OF HOLDER OF CHECK OR DRAFT ON FAILURE OF 
DRAWER 


Q. Is the holder of drafts drawn by a bank on another bank, and 
issued in payment of money due to the holder, a preferred creditor 
upon the failure of the bank drawing the drafts? 

A. No. Scharnberg v. Citizens National Bank, 33 Fed. Rep. (2d) 
673, 46 B. L. J. 804; Taylor v. First National Bank, Ark., 43 S. W. 
Rep. (2d) 1078. 49 B. L. J. 321, § 160 B. L. J. Digest. 








